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INSTITUTES. 


OF 


NATURAL LAW. 


BOOK, II.. 
CHAPTER I. 


o Societies" in general, eobere all. ts 
Members are egual. 7" A a As 


I. 4 ſociety what. II. What afis of @ ſociety tind ite en- 

bers. III. Upon an equality ef votes nothing ir Zone. 
IV. Natural majority what, and how to R Pethonett: 
* Alu members have a right 1 to vote by grog. 


Society i is a number of men united together by A ſociety 
mutual conſent in order to deliberate, detefruine, what. 
258 A y for ſome common purpoſe. 
II. In every * ſociety, where all Ae hee are What acts 
equal, that is, where one has no more authority than 2f*fociety 
another, whatever is determined by the whole or by the members. 
greater part is binding upon each of the members. 
There can be no queſtion, whether the act of the 
whole is binding upon each of the members : becauſe 
each of the members is naturally bound by his own 
act; and the act of the whole is only the joynt act of 
each individual member. 'The chief doubt is; whether 
the majority can naturally by any joint a& of theirs 
Orot L. II. C. V. S XVII. 


vol. 1 A |» bind, 


3 
1 


* 1 
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bind, not only themſelves, but the whole ſociety, even 
thoſe, who are in the minority, and diſſent from ſuch 
act. This ſeems at firſt ſight to be inconſiſtent with a 
well-known rule, that, as all men are naturally equal, 
no perſon can be obliged by the act of another without 
his own conſent. But it is to be remembered, that 
when a man joyns himſelf to a ſociety, which is formed 
or inſtituted for the ſake of carrying on ſome certain 
purpoſe, he either expreſsly conſents, or muſt, by thus 
joining himſelf to ſuch ſociety, be underſtood tacitly to 
conſent, that this purpoſe ſhall be carried on. He obliges 


himſelf therefore by his conſent, either expreſs or tacit, FE 


to whatever is neceſſary for carrying on this purpoſe in 
ſuch a manner, as is conſiſtent with reaſon and equity. 


Now there are but three ways, in which a number of 


perſons can do buſineſs joyntly : it muſt be managed, 
either according to the ſentiments of the whole body, or 
according to thoſe of the greater part, or according to 


thoſe of the leſſer part. In all matters of a doubtful 4 


nature, or of an uncertain event; eſpecially where the 
number of perſons concerned is very great; it is next 


to impoſſible for all of them to agree in the ſame ſenti -- 3 
ments. The purpoſes therefore, for which a ſociety is 


formed, could not be carried on, if nothing leſs than 
the full agreement of all the members was ſufficient to 
determine what was to be done, ſo as to bind each of 
them to concur in the ſame meaſure. But each member, 
when he joyned himſelf to the ſociety, conſented, that 


oO = TT = ee» 


this purpoſe ſhould be carried on, and conſequently ? 
conſented to be bound in ſome reaſonable and equitable * 
manner; though the whole ſociety ſhould not happen 
to agree. This then being the caſe; the next queſtion 7 
will be, whether it is more reaſonable and more equi- 

table, 
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table, that the minority ſhould be bound by the act of 
the majority, or the contrary ? The anſwer to this 
queſtion is obvious. It is planely moſt conſiſtent with 
reaſon, that the ſentiments of the majority ſhould pre- 
vail and conclude the whole : becauſe it is not ſo likely, 
that a greater number of men ſhould be miſtaken, when 
they concur in their judgment, as that a ſmaller num- 
ber ſhould be miſtaken. And this is likewiſe moſt con- 
# ſiſtent with equity: becauſe, in general, the greater num- 
ber have a proportionably greater intereſt, that the pur- 


| f poſes of the ſociety ſhould ſucceed well, and have more 


at ſtake, if thoſe purpoſes ſhould miſcarry or be diſap- 
pointed. This then being the moſt reaſonable and the 
moſt equitable way for a number of men to do buſineſs 
= joyntly, when they are not all agreed upon the ſame 
* meaſures; and each member of the ſociety having 
= originally conſented, that the purpoſes, for which it 
was formed, ſhould be carried on in the moſt reaſona- 


3 ble and the moſt equitable manner ; it follows that each 
member has conſented to have the buſineſs of the ſociety 


= done according to the opinion of the majority ; where 
there is not an unanimous agreement of the whole. 
From hence it appears, that, although no perſon can 
naturally be obliged but by his own conſent, yet each 
perſon, who votes with the minority, 1s obliged by the 
act of the majority. He does not indeed give an ex- 
palicit conſent to ſuch act at the time of voting: but 
there was a prior conſent, from whence this obligation 
a ariſes: when he became a member of the ſociety, he con- 
% ſented, either expreſsly or tacitly, that he would in all 
= inſtances conform himſelf to what ſhould be the ſenſe 
of the greater part of that ſociety, to which he joyns 
2 himſelf, ſo as to become a member of it. 
1 A 2 III. 
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Upon an III. Where the members of a ſociety are equally di- 
7 vided in their opinions updn any point; there is no more 
nothing is weight of reaſon or of equity on one fide than there 
cone js on the other. No buſineſs therefore can be done: and 
conſequently all things muſt, upon ſuch an equality of 
votes, continue in the ſame ſtate, that they were in be- 
— fore, without having any change made in them. For this 
s reaſon, ſays Grotius, where judges are equally divided 
in their opinions, as to acquitting or condemning a \ 

| criminal, ſuch criminal is acquitted. And in like manner, 
41 where they are equally divided upon a queſtion of pro- © 
Ka perty, the poſſeſſor keeps the thing in diſpute. X © 
But after he has thus aſſigned the true principle for t. 
| 4 theſe determinations, he goes on to obſerve, from 11 
161 Fneca, that, when one judge aequits and another con- it 


A 
9 
1 
ky 1 7 


bo 


3 
E: 


34  demns, * the milder dr mote favourable opinion pre- t! 
Tf | vails. It is true in fact, that where the- jadges are thus tl 
0 


| equally divided upon the queſtion, whether a perſon * 
Kt ateuſed of à crime is guilty of it or not, the milder 0 
k F | "opinion doc prevail. But this is merely accidental. The 2 
| natural reaſf8, dohy it prevails, is, not becauſe it is the 7 P 
| milder opinion, but becauſe nothing is done. A perſon 7 d 
45 accuſed of a crime is not properly a criminal, till the te 
| crime is proved upon him in che opinion of his judges. A uf 
1 Unleſs this is done upon his tryal, he is deemed inno- 1s 
wy cent, and is of courſe acquitted; there being no middle 3 th 
i condition, after tryal, between being criminal and being 
| innocent, between being acquittedand being condemned. 
1 If therefore, where the judges are equally divided in 
y their opinion, nothing is done; the neceſſary conſequence ® 
: is, that the perſon accuſed is acquitted : becauſe he has 4 
| been tryed, and is not, in the opinion of his judges, * 
proved to be guilty. 

d Grot. ibid, XVIII. 


* 1 


pre- 


thus 
erſon 
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J In like manner upon a queſtion of property, the poſ- 


| 4 ſeſſor naturally keeps the thing in diſpute, if the judges 


4 are equally divided ;-not becauſe 1 it is the milder opini- 
Jon; but becauſe nothing i is done, and things continue 
in the ſame ſtate, that they were in before the matter was 


I litigated. As the poſſeſſor therefore had the thing before, 
ſo he keeps it afterwards; an equality of voices not having 
* ſuch a weight againſt him, as to diſturb his poſſeſſion. 


The fact indeed, which Grotius alledges, as the ground 


of this determination, might in many inſtances be queſti- 
oned; I mean it might be queſtioned, whether the con- 
tinuance of poſſeſſion is the milder opinion. But allow- 
7 ing it to be ſo; this is not the principle, which decides 
in the poſſeſſors favour. If this was the leading principle, 


then in all caſes, where there is an equality of Voices, 


the more favourable opinion would take place, as well 
s in theſe two caſes, which Grotius mentions. Amongſt 


* E. 
inno- 
0 


being 
ſufficient to produce any change, is not ſufficient to give 
ded in him a degree. 
juence 


mned. 


he has 


In 


other caſes, which might be produced, where it is other- 
wiſe, we have one in our own univerſity- If a perſon 
petitions the ſenate for a degree, and the houſe is equally 
divided, his petition is rejected. This is certainly a de- 
termination on the leſs favourable ſide, and proceeds 
upon the other principle of doing nothing, where there 
is an equality of votes. He had no degree when he peti- 
tioned ; and as an equality of votes does nothing, he 
continues in the ſame ſtate : ſuch an equality, not being 


But though naturally the buſineſs of a ſociety muſt 


4 ſtop, where the ſociety is equally divided in opinion; yet 


udges, by mutual agreement this caſe may be provided for 


1 ſeveral ways. Some one member of the ſociety either by 


expreſs agreement, or by cuſtom, which is a tacit agree- 


ment, may have a caſting voice, Or the buſineſs, when, 


a2 for 


Natural 
majority 
what and 


INSTITUTES OF B. II. 
for want of a majority, it cannot be done by the whole 
ſociety, may by poſitive inſtitution devolve to ſome par- 
ticular members of it: and where ſuch inſtitution gives 
theſe ſelect members this power, their act, or, if it is ſo 
appointed, the act of the majority of them, becomes 


binding upon the whole: becauſe each perſon, when he 
conſents to be a member of the ſociety, is underſtood 
to agree to all the rules or inſtitutions of it. In ſome 
leſſer ſocieties a farther proviſion is ſometimes made: 
when a majority cannot be procured within the ſo- 
ciety, the buſineſs devolves to ſome one or more 
perſons, who are not members of it And where ſuch 


proviſion has been properly eſtabliſhed, the determina- 


tion of ſuch perſon or perſons is binding upon the ſo- 
ciety : not becauſe ſuch a proviſion is naturally inci- 
dental to a ſociety ; but becauſe, when it has been made 
and eſtabliſhed as a ſtanding rule of the ſociety, all, 
who become members of ſuch ſociety, if they do not 


conſent to it expreſsly, are underſtood by the act of 


making themſelves members to conſent to it tacitly. 
IV. © From what has been already ſaid the reader will 
eaſily underſtand, that the natural majority in a ſociety, 


how to be where no agreement has been made to the contrary, is 


reckoned. 


a major part of the whole. A ſociety may be divided 
into three or more parts of as many different opinions : 
and though there may be a gfeater number of one 
opinion, than of either of the other two; yet unleſs 
that greater number is a majority of the whole ſociety, 
it is not ſuch a majority, as will naturally, or without 
ſome particular agreement, conclude the whole. If the 
members, who are of the other two opinions, when 
they are taken together, would make a majority of the 
whole ſociety, neither the equity nor the reaſon is with 


© Grot, ibid. F XIX. 
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© che third party. The equity is not with themz becauſe this 


third party has not a greater intereſt at ſtake : and the 


s reaſon is not with them; becauſe this party is not more 


likely to judge rightly, than the other two, which 


» differ from it. But as this may he urged equally a- 


gainſt any one of the three parties; in ſuch circum- 


ſtances all buſineſs muſt ſtop; unleſs ſome method has 
been contrived and particularly ſettled for carrying it 
on. Some of the methods already mentioned, by which 
the buſineſs of a ſociety may be carried on, when there 
zs an equality of votes, may be made uſe of here. Or 
it may have been particularly provided, either by expreſs 
* conſent or by cuſtom, that whatever is agreed upon 
by the greater number, whether ſuch greater number 
is a majority of the whole or not, ſhall be concluſive. 
And though it is not naturally incidental to a ſociety to 
| 1 be determined by ſuch a majority as this; yet an ex- 
= preſs agreement for this purpoſe, or long cuſtom, 
> which is a tacit agreement, are natural means of oblig- 
1 ing the members to be concluded by ſuch a majority. 


It may happen, that, when a ſociety is divided upon 


any queſtion into three or more parties, though none of 
the parties taken ſeparately make a majority of the 
Whole ſociety, ſo as to determine upon the whole que- 
ſtion, yet two of the parties may ſo far agree, upon 
part of the queſtion, as to make a majority for deter- 
mining that part. And if theſe two parties are reckoned 
together for this purpoſe ; then the remaining part of the 
®Z queſtion is to be determined by a ſecond vote or ſcrutiny. 
Thus, if a ſociety of judges are divided into three par- 
ties, one of which condemns a criminal to death, another 
=Z condemns him to baniſhment, and a third acquits him; 
the two former parties agree, that he is guilty, and 


A4 may 
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may be reckoned together to make a majority againſt 
thoſe, who acquit him. This part of the queſtion then 
is determined concluſively: the third party is over-ruled 
by the majority, which have agreed, that he is to be 
puniſhed, and is therefore obliged upon a farther ſcrutiny 


to joyn itſelf to one of the other two parties, ſo as to 


make a majority of the whole for ſettling what his pu- 


niſhment ſhall be. Suppoſe, one party of the judges to 
condemn the criminal in a fine of ten pounds, another 


party to condemn him in a fine of five pounds, and a 
third party to acquit him: thoſe, who condemn him in a 


fine of ten pounds, agree with the ſecond party, that he is 
to be fined: but though the leſſer fine of five pounds is in- 
cluded in the greater, yet this is no reaſon, why the fine 
ſhould be ſettled at five pounds. The two parties agree, 


or ſay the ſame thing, thus far, that he is to be fined: 


but then they do not agree entirely: they, who ſet the 
fine at ten pounds, may be underſtood to ſay, that hghe 
ſhall be fined five pounds; but this is not all, that they 7 


ſay; they ſay this and more. We cannot therefore, in 


order to procure a majority of the whole ſociety, follow 
the opinion of Grotius, as Gronovius has explaned it, 
and ſettle the fine at five pounds, but muſt, as in the 


former inſtance proceed to a ſecond ſcrutiny. The ma- 
jority have determined, that the criminal ſhall be fined; 
they therefore, who were for acquitting him, are con- 


cluded thus far, and muſt upon the other part of the x 
queſtion ; how much the fine ſhall be? agree with one 


or the other of the two parties. 


Theſe difficulties may however in moſt * 4 
be avoided, if care is taken, in ſtating the queſtion, 1 
to divide it originally into all its parts, and then to 
put each part to the vote ſeparately; Thus in: the 
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ritt inſtance, that we have been mentioning, if inſtead. 


of voting from the beginning, what in general was to be 
determined concerning the-perfon accuſed, the judges 
begin with voting, whether he 1s guilty or not; they can 
only divide themſelves into two parties. If this queſtion 
is determined in the affirmative, they may next vote, 
whether he is to be puniſhed capitally or not; and here 


in the ſame manner through the ſeveral ſorts of puniſh- 
ment, and may thus without much difficulty come to 
a clear deciſion. 

The foundation of a ſociety may be ſome real poſ- 
ſeſſion, in which the ſeveral members of the ſociety have 
unequal ſhares. Thus a joynt ſtock of money may be- 
long to ſeveral propriętors; and, ſome. of theſe pro- 
prietors may have ten times, ſome four times, ſome 
three times as great a ſhare in the capital, as others. 
In ſuch ſocieties, Grotius is of opinion, that the weight 
of cach perſons vote, in regard to the management of 
the joynt ſtock, ſhould be eſtimated in proportion to 


his ſhare in that ſtock; or that, if he, who has one 


ſhare, has one vote upon any queſtion, he, who has two 
ſhares, ſhould have two votes, and he, who has ten 
ſhares, ſhould have ten votes. The equity of the caſe 
ſeems to be on this ſide; as it is equitable to allow each 
perſon a weight, in determining upon any queſtion, pro- 
portionable to the intereſt, which he has, that the whole 
ſtock ſhould be rightly managed. But the reaſon of the 
thing 1s on the other ſide : ſince there is no more likeli- 
hood, that a man ſhould judge rightly about the ma- 
nagement of ſuch ſtock, becauſe he has ten ſhares in it, 
than there would have been, if he had been poſſeſſed of 
« Grot. ibid. & XXII. 
no 


again there can be but two parties. They may proceed 
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no more than one ſhare. We cannot therefore from the 
nature of ſuch ſocieties determine either one way or the 
other: and this uncertainty makes it neceſſary, that the 


point ſhould be ſettled by particular agreement. In fact 


we find, that ſome ſocieties of this ſort have ſett]&d this 


point one way, and that others of the ſame fort have 
ſettled it the other way. 


V. When a ſociety meets to do buſineſs, the abſent 


members of it have a natural right to vote by proxy, 
that is, to appoint agents, who ſhall vote in their ſtead : 
becauſe what a man does by another is naturally as 
much his own act, as if he had done it in his own per- 
ſon. But when we ſpeak of the right of voting by 
proxy as a natural one, we muſt not be underſtood to 
mean, that it is an unalienable one, ſo that the mem- 
bers of a ſociety cannot by agreement bind themſelves 
either to vote in perſon or not to vote at all: we only 
mean, that, where no ſuch agreement has been made 
either expreſsly or by cuſtom, it is not incidental to 
ſociety, that no member ſhould have a right to act by 
another : every one has in this inſtance, as in all others, 
a right of appointing a proxy to act for him, unleſs he 


has conſented to part with that right. 
A ſociety may indeed be ſo formed, that each 


member may be repreſented in it, though he has no 
particular proxy, To ſuch ſocieties, as theſe, it is 
naturally incidental, that the abſent members of them 
ſhould have no right of appointing any particular 
proxies: becauſe they are repreſented without having 
any. Thus if a ſociety, which is too large for all the 
members of it conveniently to meet together for doing 
buſineſs, chuſes a ſelect number or ſmaller ſociety out of 


Orot ibid. & XX. 
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C. I. NATURAL LAW. 

the whole, and delegates a power to this ſmaller ſociety 
to do buſineſs for them; each member of this com- 
mittee or ſmaller ſociety, being likewiſe a member of the 
whole, has had his votealready in the choice of ſuch com- 
mittee, and conſequently is repreſented in it. If therefore 
he ſhould at any time be abſent, when the reſt meet, 
he has no right of voting by any particular proxy, of 
his own immediate appointment ; becauſe by this means 
he would be twice repreſented ; once by the committee, 
which he had a ſhare in chufing, and once by fuch 
proxy ſo appointed. 

But in all ſocieties, where there is no right of appoint- 
ing proxies, and even in thoſe, which allow this right, 
if any member is abſent without appointing his proxy; 
ſuch members, as are preſent, conclude the whole: be- 
cauſe thoſe, who are abſent, are, by their not attending 
either in perſon or by proxy, underſtood to devolve their 


power of voting upon thoſe, who do attend. 


CHAP. 
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5 CHAP. 1. | 
Of civil ſociety, its nature and origin. 


I. Civil ſociety what. II. The motives, which lead men to 

form civil ſocieties. Ul. All mankind are not one civil 
ſociety. IV. The manner of forming civil ſocieties; 
V. Occaſions of forming civil ſocieties. VI. How men 
become members of civil ſocieties. VII. Members of a civil 
ſociety not to leave it without conſent of the public. 
VIII. How far allegiance to a civil ſociety is due * 
its baniſhed members. 


Civil ſociety or, as we uſually call it, a ſtate has* 
already been defined to be a compleat aſſembly 
of men of free condition, who are united together for 
the purpoſes of maintaining their rights, and of ad- 
vancing a common good. Theſe two purpoſes, which 
civil ſociety has in view, point out to 'us the mutual 
claims of ſuch ſociety and of its ſeveral members. 

Each individual, who aſſociates himſelf with others, 
ſo as to form with them one civil ſociety or body po- 
litic, does it with a view of obtaining their aſſiſtance in 
the maintenance and ſupport of his rights; that is, he 
propoſes to himſelf the advantage of being protected 
againſt ſuch injuries, as he might have been expoſed to, 
if he had continued in a ſtate of nature. On the other 
hand, the body politic, to which he joyns himſelf, that 
15, the other individuals, with which he aſſociates, ex- 
pect in return, that, as he is protected by them, he 
ſhall agree with them in whatever is neceſſary or con- 
ducive to their common benefit. 


cui ſoci- I. 
ety what. 


See B. I. C. I. f XI. * 
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cin. NATURAL LAW. 
3. II. Na as theſe are che known purpoſes, which the 
body and each of its members have reſpectively in view, 
Id aflbciating with one another; the very aft of aſſoci- 
Z ating, though there ſhould be no expreſs ſtipulation be- 
= tween them, implys, that the fociety, conſidered” as a 
body, agrees to the terms, upon which each individual 
civil joyns himſelf to it; and that each individual agrees to 
Hes: tte terms, upon which the ſociety admits him as a mem- 
men ber. And thus the ſociety obliges itſelf to protect its 


13 


civil ſeveral members; and each member obliges himſelf to 

blic. pay allegiance to the ſociety, that is, to conform him- 

from ſelf to whatever ſuch ſociety ſhall judge to be for the 
common good. 

„II. Under the notion of protection two things are The mo- 
has Z implyed, firſt the aſcertaining our ſeveral rights and o__ Ee" 
ably 2 conſequently the ſeveral duties that correſpond to men to 
for them, and ſecondly the uſe of ſuch force as is neceſſary — wk 
ad- to prevent thoſe rights from being violated. The law 
55 of nature conſiders all mankind as one great ſociety, and 
| 


obliges them in this view not to hurt one another, and 
mutually to do for one another all ſuch kind offices, as 
are in their power. And if all mankind were fully in- 
formed of the ſeveral particulars included in this gene- 
ral rule, and were ready to act accordingly, they would 
have no inducements to ſeparate themſelves into leſſer 
communities, or to form civil ſocieties. But though the 
general rule of duty may be plane and obvious, yet all 
men are not able to apply it to particular inſtances of 
practice, and even amongſt thoſe, who can apply it, 
few are willing, to act up to it. * The law of nature has 
indeed provided a remedy againſt injuries in the equali- 
ty of nature: any perſon, who is either in danger of ſut- 


B. I. C. XV. and C. XVII. and C. XVIII. | 
fering 


INSTITUFES OF B. II. 
fering an injury, or has actually ſuffered one, may make 
uſe of force either to defend or to redreſs himſelf. But 
this remedy will frequently be inſufficient, when he has 
no force but his own to carry his claims into execution, 
and to ſupport him in the enjoyment of what he has a 
right to. If thoſe, who unjuſtly oppoſe or attack him, 
are ſtronger than he is; his right will avail but little 
againſt their ſuperiour ſtrength, He might indeed de- 
fend himſelf; but he is not able: he might demand 
reparation of what damages he has ſuſtained ; but he is 
too weak. to enforce this demand: he might inflict pu- 


niſhment upon them, who have done wrong and ſo ſe- 


cure himſelf for the future; but they are ſtronger than 


he is, and refuſe to ſubmit to it. However, we are to ob- a 


ſerve, that not only the perſon, who has ſuffered an in- 
jury, but thoſe likewiſe, who have done one, have ſome- 
times occaſion for more ſtrength, than they are maſters 
of, to ſecure what they have a right to. As the ſufferer 


is apt to be too much blinded by paſſion and byaſſed C | 


by prejudice, to ſee how far his duty will allow him to 
go; there is commonly occaſion for ſome leſs preju- 


to his paſſions and prevent him from doing what is 
wrong. 

> All men may indeed, in the liberty of nature, joyn 
their force to ſupport the practice of juſtice : but then 
they are not obliged to do fo; 


them. And even if he could demand their aſſiſtance, 


he would many times have no benefit from it; unleſs 7 


dB. i. C. XIX $IV. _ 
ne 


diced underſtanding than his own, to lead him to what 1 
is right, and for ſome ſuperiour ſtrength, to oppoſe itſelf 


they are not ſo far 
bound to make themſelves parties in the quarrel of 
another, as to give him any right to demand it of 
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II. NATURAL LAW. 
nake he had ſtrength enough to compel them: and it is 
But 5 only for want of ſuch ftrength, that he has any oc- 
has caſion for their aſſiſtance. 
ion, Here then are ſufficient motives to engage mankind 
asa to enter into civil ſocieties, that every one may, by the 
Um, | T joynt underſtanding of many, be informed of his duty, 
little and that every one may, by the joynt force of many, be 
de- compelled to practiſe it. Nor can we well conceive any 
1and other motives, that ſhould lead mankind thus to aſſo- 
he is ciate, but what may be reduced to one or other of theſe 
pu- two heads: becauſe all would be as happy, as they 
o ſe- could wiſh to be, or at leaſt as the condition of human 
than 4 nature would allow them to be; if all were fully in- 
ob- formed of their duty, and all were willing and ready 
n in- to comply with it. 
me- III. The motives, which we have been ſpeaking of, 
ſters would not engage any man to aſſociate himſelf with all 
ferer bis ſpecies. What he is chiefly concerned in is, that 
aſſed they who live near him, or with whom he has the 
m to © molt frequent intercourſe, ſhould have their duty aſ- 
reju- certained, and ſhould be held to the performance of 
what it by ſuch a force, as is ſufficient to reſtrain or to cor- 
itſelf 4 rect them. His intereſt will be ſecured, as far as he 
at is Wants to have it ſecured, provided they, who are moſt 
likely to hurt him, or to hinder his benefit, are informed 
joyn 9 what they ought to do, and what they ought to avoid; 
then and provided he aſſociates himſelf with ſuch a number, 
0 far 4 as will have force enough to guard him againſt the in- 
of 9 juries, which he fears, or to redreſs the injuries, which 
it of he has ſuffered. As good care is taken of his happineſs, 
ance, 2 he has occaſion for, by joyning himſelf to a part of 
nlefs mankind: if they, to whom he is joined, are properly 


informed of their duty, and have ſtrength enough both 
he | 


to 
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to enforce the practice of this duty amongſt **. 3 
and to repel the injuries of all, who are not aſſociated 
with them, it is of no importance to him to joyn himſelf | 
in this manner to any more, and much leſs to form the 
ſame ſort of connection with all mankind. J 4 
It is neceſſary, that the number of perſons thus uni- 3 
ting themſelves ſhould not be very ſmall : becauſe 3 I 
though others, who are at a diſtance from them and have 
but little intercourſe with them, are not very likely to f 
injure them at all, or at leaſt have not an opportunity 4 
of injuring them frequently; yet ſince what is not very 
likely to happen often, may poſſibly happen ſometimes; 3 
it is convenient to have ſuch a number united, as will 
be able, not only to reſtrain them, who are members 
of the ſame ſociety, from doing what is wrong to one 
another, but to repel likewiſe the violence of ben 
who are not aſſociated with them. But in the mean 
time the ends, which men propoſe to themſelves in * 
forming civil ſocieties, are ſo far from leading them ll 
aſſociate in this manner with their whole ſpecies, that in 
ſuch a bulky ſociety theſe ends could not be conveni- 
ently and effectually anſwered. The common under- 
ſtanding of ſuch an extenſive body could neither be 
collected nor made known, ſo as to guide all the parts of 
it: and ſuch an unwieldy body would be unable to ex, 
ert its joynt force. There would indeed be no exerciſe of 
a common force wanting to repel the external enemies 
of this vaſt community; becauſe, by the ſuppoſition, 
all mankind are included in it. But then as the ſeveral © 
parts of it have ſuch inconſiſtent humours, and ſuch F | 
different intereſts; ſome or other of them would ſet up '{ 
for themſelves, and would be daily forming leſſer bodies 
with an intereſt of their own, ſeparate from the intereſt of 
the 
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under. Part of this work, concerning the natural rights of man- forming 
her be 


parts of what means civil ſocieties muſt be formed, in order to 


make them conſiſtent with thoſe natural rights. 'Every 
man has naturally a right to think and to at for himſelf. 


> to ex- 
rciſe of 
The law ot nature has indeed reſtrained him from doing 


nemies I i we 
what is unjuſt, and has ſubjected him to proper checks 


olition, 2 i 
to prevent him from cauſeleſsly hurting others, and to 
proper puniſhment, if he does cauſeleſsly hurt them: 


I ſet up | it has obliged him likewiſe to advance the happineſs of 


r bodies 


ſeveral 
d ſuch * 
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ES 


1 che reſt. And as the joynt force of the hole could not 


exert itſelf to repreſs ſuch parties, aſter they were 
formed, thoſe parties would be able to do what they 


was ſufficient to repreſs them. But as this neighbouring 
force would not always be ſufficient for this purpoſe, 
the parties ſo formed would ſometimes eſtabliſh them- 
ſelves into a ſeparate ſociety. It would therefore not only 
be uſeleſs, as to the ends of engaging in civil ſociety, 
to form one of ſuch a vaſt extent ; but even, if ſuch an 
one was formed, it would be impoſſible for it to ſubſiſt 


des without being broken to pieces, and reſolved 


into ſuch ſmaller bodies, as can be directed by the com- 
mon underſtanding or general ſenſe of their reſpective 
vhdcles, and can exert ſuch a joynt force, as is neceſſary, 
not only to guard themſelves from foreign enemies, 
but to reduce their ſeveral conſtituent parts to 
obedience, and by this means to keep themſelves 
together. 
IV. What has been already ſhewn, in the former TR — ag 


kind conſidered as individuals,” will ſerve to teach us by civil fo- 
Cl1etics, 


mankind, as he has ability and opportunity; but then 


dereſd of s it leaves him to judge and determine for himſelf in 


the 


B. I. C. x. 5 Il. 
YOL. II. B what 


18 INSTITUTES OF B. II. 
what inſtances he can conveniently advance their good. 
and to chuſe for himſelf the means of doing it. When 
he becomes a member of a civil ſociety, the public or 

it body politic claims a right of pointing out to him 
| ed what is juſt and what is unjuſt, and of directing him 


|| likewiſe what good he is to do, and in what manner 
| he is to do it. There is no way of making ſuch a claim 
it. as this conſiſtent with his natural right of thinking and 
| Ik chuſing for himſelf; unleſs by his own conſent, either 
k 4 expreſs or tacit, he has waved this right, and has volun- 
6:6 tarily agreed to be ſo guided and directed. Every man 


has naturally a right to make uſe of his own force, 
either for his own defence, when he is in danger of be- 
ing injured, or to obtain reparation and to inflict puniſh- 
ment, when he has been injured. But the civil ſociety, to 
which he is joined, claims a right to judge both upon 
what occaſions any force is lawful, and what force is Shi: 
lav ful upon theſe occaſions. And as it takes him and all a 
its other members under the protection of the common e 
force, and conſiders him as a part of the public; ic 
does not allow him to exert his own force, but in con- 
cert with the public, and requires him ſo to exert it, 
whenever it is wanted, Here again the claim of civil 
ſociety, upon the individuals, that compoſe it, cannot 
be reconciled with the natural rights of mankind, unleſs 
each individual has, either by expreſs or tacit, by ex- 
plicit or implyed conſent, parted with ſuch rights, and 
agreed, that, where the public force can defend or re- 
dreſs him, he will never make uſe of his own, but in 
ſuch manner, as the public ſhall direct. Thus the liber- 
ty of individuals is abridged in a tate of civil fociety : 
the community has ſuch a claim upon them in reſpecrt 
both of the rules, which they are to follow, and of the 

manner, 


anleſs 
y EX- 
„ and 
or re- 
gut in 
liber- 
ciety : 
eſpect 
of the 


anner, 


Khan by the joynt conſent, either 
Whoſe, who compoſe it. 
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manner, in which they are to make uſe of their force, 
s the fame men, that compoſe the ſociety, would not 
Shave had, either ſeverally or joyntly, if they had con- 
Finued unaſſociated, or had remained in that ſtate of 
equality, in which all mankind are naturally placed. 
And as it would be an injury to take any part of their 


II. 


Patural liberty from them without their conſent; the 
Fonſequence is, that civil ſocieties could not be formed, 
: onfiſtently with natural juſtice, by any other means, 
expreſs or tacit, of 


Fach individual, who thus conſents to give up a part 
Sf his natural liberty, obtains however more than an 
equivalent for what he gives up. If he ſubmits to be 
guided in his duty by the public underſtanding or 


FÞ-<neral ſenſe of the community, to which he joyns 
Piqſelf; thoſe, who are near him, and with whom he 


Nas the moſt frequent intercourſe,” ſubmit in return to 


"Dc guided in the ſame manner. And as by this means 
Pe is leſs likely to tranſgreſs the duty; which he owes to 
| Schers ; ſo he has good reaſon to expect, that others 
Pill be leſs hkely to tranſgreſs the duty, which they 
we to him; than if both they and he had continued in 
ſtate of natural independency. As he parts with his 
dependent right of uſing his on force according to 
is own diſcretion, either to defend or to redreſs him- 
Elf, and gives the public a claim upon him to joyn his 
rce with theirs, who are affociated with him, when 
ver his aſſiſtance is wanted; ſo in return he is aſſured 
the protection of the community, and has the ad- 
Wantage of a ſtronger force, than his own, to defend and 
redreſs him, when he has a reafondble occaſion 
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As this principle of forming a civil ſociety by the 


mutual conſent of thoſe, who are members of it, is 


ſufficient to reconcile the obligations, which each mem 
ber is under to the public, with their reſpective natural 
rights; ſo it will likewiſe ſhew us, that their aſſociating 
themſelves together in this manner is not contrary to the 7 


rights of others, who are not aſſociated with them, and 
to the obligations, which they are under to the reſt of 


their ſpecies. The claim, which the public has upon the 3 


liberty of each individual, who is a member of it, ariſes | 


originally from his own conſent. This * claim therefore 
can extend no farther, than ſuch individual had a power 3 


of binding himſelf or of alienating his liberty. Now | 


cach individual, who joyns himſelf to any civil beter, 2 


is under a prior obligation to obſerve the laws of nature, 


and to make them the rule of his conduct towards al! 
mankind : and as he has not the liberty of tranſgreſſing 
thoſe laws, he cannot alienate a liberty, which he never 


had : and conſequently he cannot give the ſociety a | 


right to require him to tranſgreſs them. When there- 
fore a number of men have united themſelves together 
for the purpoſes of maintaining their rights, and of 'F 
promoting their common good; what they have done 
in order to obtain theſe purpoſes is no injury to the 
reſt of mankind. The individuals, who are thus aſſo- 
ciated, are ſtill under the ſame obligations towards all 
ſuch, as are not aſſociated with them, that they would 
have been under, if they had till continued in the li- 
berty of nature. Whatever adventitious obligations a- 
riſe from the civil connection of theſe individuals with 7} 
one another, they mult be ſuch as are conſiſtent with the 
duties, which they naturally owe to the reſt of man- g 
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civil ſocieties have been various. A number of indivi-; ha civil 
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kind, who are not joyned to them by any connections 
of this ſort. Thoſe, who are members of the ſame civil 


| ſociety, acquire new rights and are Jaid under new 


obligations in reſpect of one another. But then, ſince 
theſe rights and theſe obligations muſt be conſiſtent 
© with the law of nature, all, who are members of the 
2 fame civil ſociety, are till bound to obſerve the law of 


nature towards the reſt of mankind ; their rights and 
obligations in reſpect of all ſuch, as are either members 
of different civil ſocieties, or remain in the liberty of 
nature, are the ſame, that they would have been, if 
no ſuch civil connections had ever been formed. 


V. The occaſions of forming or beginning diſtinct Occaſions 


of form- 


ature, duals, falling into diſtreſs at one and the ſame time, and ſocieties. 
ds all | hoping by their joynt force and mutual aſſiſtance to 


ith the 
man⸗ 


K nd, ® 


mend their condition, have in many inſtances been the 
: : founders of new civil ſocieties. Thus a multitude of 
the Heneti, who had been driven from Paphlagonia, 
Joyned themſelves to Antenor, and ſettling with him 
don the coaſt of Italy founded the ſtate of Venice. It 
nd of may perhaps be denyed, that there ever was a time 
2 when all mankind lived in a ſtate of nature. But be this 


2 8s it will : there certainly have been many perſons, 
who at one and the ſame time have been broken off 
'Z from ſocieties already eſtabliſhed, and have been forced 
to ſhift for themſelves. independently of one another: 
© Individuals in theſe circumſtances are properly in a 
2 ſtate of nature, and have no other connections with 
| 5 one another, beſides what they make by joynt conſent: 
and their common diſtreſs is a natural occaſion of en- 


deavouring to form ſuch connections for their mutual 
relief and ſupport. 
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But diſtreſs has not always been the oecaſion, 
which led men to unite together and to form a com- 
mon or civil intereſt. They have ſometimes been 
brought together by their birth, that is, by having 
ariſen from the ſame common parent. I would not be 
underſtood to mean, that parental power is the ſame 
with kingly power; and that the children of the fame 


parent were under any natural obligation to ſubmit to 


ſuch parent as their civil governour, after they were ; 


grown up. They were ſubject indeed to his parental 
authority, whilſt they continued in the ſtate of infancy; 


and this might induce them to place themſelves after. 1 
wards by their free canſent under his civil juriſdiction. 


But if no ſuch * conſent had intervened ; then as ſoon as 


power, as the head of this little community, or elſe to 


withdraw themſelves from it, and to begin other fami- 4 
lies or communities of their own. Their children again, 


when they came to years of diſcretion, would enjoy 
the ſame liberty; they might either remain with the 


original anceſtor, and fo encreaſe the family; or they 


might ſeparate themſelves from this community and 


ſet up for themſelves. If the children of the ſame 
parent, and their deſcendents after them, choſe to re- 
main united together under the direction of. the com- 


mon anceſtor ; ſuch a number of tree men ſo united by 
their own conſent, in order to ſecure their reſpective 
rights, and to advance their common intereſt, would 
form a civil ſociety. I call them free men; notwith- 
{ſtanding the ſubjection to their common anceſtor, which 
began from their birth, might be continued during the 

B. I. C. XI. 5 v. 


hfe- | 


they were grown up, and were able to think and to act f 
for themſelves, they were naturally at liberty either to 1 | 
continue in his family, and fo to become ſubject to his 
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Mife-time of ſuch anceſtor : becauſe when they were at 
age to judge for themſelves, they were free to ſeparate 
Sthemſelves from his family: and if their ſubjection to 
him as their civil governour continued, it was the 
Fe of their own act. His authority as a parent 
® ceaſed, when they attained to the uſe of their reaſon : 
and whatever authority, properly ſo called, he might 


have over them afterwards, as parts of his family, 
it was derived from their chuſing to continue in this 


family, of which he was the head. If any of the im- 
& mediate or the remoter deſcendents of this common 


anceſtor found reaſons to leave the family; thoſe, who 
. * ſo ſeparated themſelves from it, acted as conſiſtently 


with the law of nature, and conſequently had as good a 


right to do what they did, as the others, who remained 


3 in it. For the law of nature, after children are arrived 


at a proper age, ties them to no other duty in reſpect 


of their parents, beſides thoſe of gratitude and re- 


verence: and theſe are duties, which will not confine 


them to live under the juriſdiction of their parent; 
they are duties, which imply no ſuch ſubjection, as will 
> oblige the children to continue in the parents family, 
and to ſubmit themſelves to his civil authority. 

The jewiſh ſtate aroſe from ſuch a beginning as 
this. The deſcendents of Abraham, in thoſe branches 


of the family, which were derived from Iſaac, and 


after him from Jacob, continued together; till they 

> were ſo encreaſed, as to become a multitude ; and till 

their family-conneCtion ended in a civil union. In 

the mean time Iſhmael and Eſau, with their reſpe- 

| ctive deſcendents, ſeparated themſelves from the reſt of 

the family; and each of them founded diſtin ces 
Gen. C. XVI. XVII. &c. 


B 4 * 


23 


— . ᷑̃ —— — 


of filial reverence, had no civil dependence upon his AF 
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politic. They became wholly unconnected with the 
reſt of their brethren, and with each other, and had no 
other connection with their reſpective parents, beſides 
the ties of filial love and reverence. We have an in- 
ſtance of this filial love in Iſhmael, when he joyned 
with lus brother Iſaac * in burying their common pa- 
rent. And I chuſe to take notice of this circumſtance, 
that the reader may not imagine the ſons duty of filial 


reverence to be inconſiſtent with his civil independency: 


for it is plane, that Iſhmael, notwithſtanding this act 


father Abraham: becauſe he was then ſeparated frorn 


the family of Abraham, not only by his own choice, 


but by the act of Abraham himſelf, and confequently- 
was fo entirely free from all proper juriſdiction of his 
parent, as to have a full right to diſpoſe of himſelf in 


what manner he pleaſed. It is farther obſervable in this 


patriarchal family, that a ſon, by being ſeparated from 
the family of his parent, not only ceaſes to be under 
the juriſdiction of this family with the parent at the 
head of it, but may even acquire civil juriſdiction over 
it. Joſeph was accidentally ſeparated from the reſt of 
his brethren, and began a family of his own in Egypt; 


where he was advanced to civil authority not only over 


the native egyptians, but over all ſtrangers, who were 
permitted to ſettle in that country ; amongſt whom we 
find his father and his brethren. No one can reaſon- 
ably deny, that in theſe circumſtances he had as good 
a natural Tight to found a diſtinct ſociety, as his father 
Jacob had. Any politive command of God to keep all 
the children of Jacob united together is here out of 
che queſtion, As we are now conſidering how civil ſo- 
” Gen. XXV. 9. "Rl 
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Seties may begin, and what may give occaſion to the 
Punding of them conſiſtently with natural right; we 
Wight be excuſed from taking notice of whatever 
matter of poſitive inſtitution. However we find, 
at even in this family, which was kept together by 


Yooked upon as parts of a new family, exempt from the 
 Fpatriarchal juriſdiction, till they were recalled into 
it by adoption or conſent of parties. So little ground 
is there for concluding, that, becauſe family- connections 
have in ſome inſtances been the occaſion of civil 
union, therefore civil power is naturally derived from 
parental authority, without the conſent of thoſe, who 
gare ſubject to ſuch civil power. 
I) be reader, if he attends to the hiſtory of Abrahams 
family, will be able to deduce theſe conſequences from 
it. Firſt, civil ſocieties may frequently begin from fa- 
mily- connections: the children and deſcendents of the 
ſame common ſtock, having been connected with one 
another originally, may chuſe to continue united, and 
by ſuch a voluntary union, which their original con- 
nection led them to, may form a body politic. But 
then ſecondly; though every child is born under a nat2- 
ral ſubjection to his parents; yet he becomes indepen- 
dent of them, as he advances in years, and is able to 
think and to act for himſelf. He is therefore at liberty 
either to ſeparate himſelf from his brethren, to remove 
Z himſelf from under the juriſdiction of his parents, and 
to begin a family or ſociety of his own, or elſe to con- 
tinue with his brethren, to remain under the juriſdi- 
> tion of his parents, and ſo to make a part of that com- 
munity, of which his parents are the head. If the child 
Gen. XLVIII. 5. 6. 16. 
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uch poſitive command, the deſcendents of Joſeph were 


25 


26 


years of diſcretion : but it is continued no otherwiſe, 
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ſeparates himſelf from the family of his parents, their 
authority over him is at an end; nay he may even ac- 
quire civil juriſdiction over them. He ſtill owes them 
indeed the duties of gratitude and eſteem; and as the 
inſtance of Iſhmael already mentioned will ferve to 


teach us, that theſe duties are conſiſtent with the civil 


independence of the child, ſo the behaviour of Joſeph 
towards his father is an evidence, that the duty of filial 
piety is fo far from ſubjecting the ſon to any civil juriſ- h 
diction of the father, that it is conſiſtent even with the 
ſons civil juriſdiction over the father. If the child re- 
mains in the family of the parent: then indeed the pa -- 
rents authority over him continues after he is come to 


than by the choice and voluntary act of the child: it is 
his own conſent, either expreſs or tacit, which produces 
civil juriſdiction, when paternal authority ends. |: 
If any one doubts, whether civil fociety aroſe at 
firſt from mutual conſent, and his doubts proceed 
from a notion, that mankind were never actually in a a | 
ſtate of equality, becauſe all men were born in a na- 
tural ſubjection to their parents; it will now be eaſy 
to clear up this difficulty. The ſubjection of a child to 
the authority of his parents continues during his in- 
fancy: but after he is come to years of diſcretion, he 
is then, as to any juriſdiction or authority, properly ſo 
called, equal to his parents, and is therefore, in reſpect 
of them, ſo far in a ſtate of nature, as to be at liberty 
either to joyn with them in the ſame ſociety, or to be- 
gin a ſociety of his own. Suppoſe it therefore to be 
true in fact, that civil ſociety is as antient as the race 
of mankind, and that the natural connections of the 
firſt fa.nily gave occaſion to the firſt civil ſociety ; yet 
"his 8 
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this ſuppoſition will be no objection to what has been 


ſaid concerning the means, by which civil ſocieties are 


formed. Theſe family - connections might give occa- 


ſion to civil union; but ſuch union could never be 
formed conſiſtently with that natural equality and in- 
dependency, to which all men are born, without ſome 
expreſs or tacit conſent of the individuals fo united. 


"Notwithſtanding the firft mans parental authority over 
his children, he would have had no natural right to 


3 keep them in ſubjection, after they became capable of 
thinking and acting for themſelves; if they had not 
eu to ſubmit to him as their civil governour. 

It is probable indeed, that the firſt civil ſocieties were 
| row elfe but ſo many diſtin&t families with their 
| reſpective parent at the head of each of them. But 
* on we cannot well imagine, that in theſe firſt rudi- 

ments of civil ſociety, or theſe firſt attempts to form 
| bodies politic, every thing was immediately as wel} 


regulated, as we find it at preſent. There is not the 
& leaſt appearance of reaſon for believing, that the ties, 
by which the ſeveral parts of theſe bodies were united 


to one another, were the ſame then, that we find them 


| to be now. We muſt on the one hand be but little ac- 


> quainted with the hiſtory of mankind, or of the begin- 
ning of nations; if we can perſuade ourſelves, either 
that the firſt civil ſociety was formed by a regular 
meeting of a number of men, who had before lived in 
5 a ſtate of nature, and then agreed to unite into a body 


6 politic, which aroſe at once Noel ſuch agreement, com- 


© plete in all its parts, as well methodized as the ends of 
forming ſuch bodies require, as the light of reaſon 
could ſuggeſt, or the law of nature aimit. On the 
other hand, if we are aware, that the fiſt rudiments of 

civil 
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civil ſociety were laid amongſt the children of the ſame 
parent and amongſt the families deſcended from the ſame 
common ſtock; we muſt have made but few obſervations 
upon the gradual improvements in all other human in- 
ventions, if we can perſuade ourſelves, that ſocieties 
were from the beginning kept together by the ſame 
ties, which keep them together at preſent. One would 
rather think, that a common affection for their parent, 
a deference to his judgment, a ſenſe of his regard for 
them, and the inconvenience of leaving him, were the 
bands, which at firſt kept his deſcendents together. As 
theſe bands would be broken by his death, the ſeveral 
families, which were derived from him, would then be 
at liberty to ſeparate from one another. Thus the ſe- 
veral ſons of the ſame parent, who continued in a fort 
of temporary ſociety, whilſt he lived, would be in a 
ſtate of nature, after his death, and might either by a 
ſubſequent conſent continue united under ſuch a form 
of government, as they could agree upon, or elſe might 
each of them aſſert his own independency, and begin 
a ſociety from that branch of the family, of which he 
himſelf was the head. 

We meet with ſomething like this in the hiſtory of 
Jacob and Eſau. * Though Eſau complained of having 
been defrauded by his brother ; yet, whilſt they conti- 
nued in the family of Iſaac, he conſidered himſelf as 
under the juriſdiction of their common parent, and did 
not propoſe immediately to puniſh the act, which he 
complaned of, but reſolve, that, after Iſaacs death, he 
would aſſert his own independency and would kill 


his brother Jacob. His convenience however led 


him afterwards to ſeparate from his father, and to 


o Gen. XXVII. qr. Gen. XXXII. 3. 4. &c. 
| ſet 
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ſet up for himſelf, before this event happened. By this 
means he became independent of the little ſociety, to 


which he formerly belonged, and was advanced to be 
the head of ſuch another ſociety of his own forming. 
: Jacob was aware of this ; and knowing, that his bro- 
N ther Eſau was no longer under the juriſdiction of their 
common parent, he did not think himſelf ſafe under 
5 Iſaacs protection, but ſought for other means of ſecu- 
9 rity, and endeavoured to purchaſe the friendſhip or at 
7 leaſt to appeaſe the anger of Eſau by a preſent. 
> Tr is not neceſſary to ſuppoſe, that all civil ſocieties 
: were encreaſed, till they became as large, as we now 
find them, by the conſtant addition of freſh deſcen- 
: dents from the ſame original parent. As the ſons of 
one common parent, and the families derived from 
© thoſe ſons, who had conſented to remain united toge- 
ther under the juriſdiction of ſuch parent, as long as 
he lived, were at liberty after his death either to conti- 
nue in a like union, or to ſeparate from one another; 
= ſo the ſons of different families, and their deſcendents 
with them, in conſequence of ſuch a liberty as this, 
might joyn with one another and form larger bodies, 
which did not come originally from the ſame common 
ſtock. Such unions may frequently have been occaſi- 
oned by the want of a ſettlement, or by the fear of un- 
juſt violence. The fear even of juſt puniſhment has un- 
doubtedly ſometimes encreaſed the multitude in a ſo- 
ciety thus joyned together: and Rome itſelf would 
have begun from ſmaller numbers than it did, if its 
founder had not opened an aſylum to ſcreen criminals 
from juſtice. Nay there is ſome reaſon to believe, that 
9 the firſt ſociety, which we read of, owed its original to 
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ſuch an occaſion as this. * The firſt city, that hiſtory 
makes mention of, was built by Cain. And if Cain does 
not ſhew what motive led him to this undertaking, 
when he declares his apprehenſion, that every one, who 
found him, would kill him ; yet we may learn it with 
ſome degree of certainty from what Lamech is record- 
ed to have ſaid to his two wives. He did not chuſe to 
be ſhut up with his brethren, but was deſirous to live 
at large like the reſt of mankind : and to encourage 
his wives not to fear, that the crime of their anceſtor 
would be puniſhed upon them, he clears himſelf from 
the guilt of it, and aſſures them, that there was no dan- 
ger in leaving their preſent way of life, and in truſting 
themſelves abroad. This will be the moſt obvious 
meaning of what he ſays to Adah and Zillah, if we 
render the words, as they may be rendered — Have I 
ſlam a man to my wounding, and a young man to my 
hurt? If Cain ſhall be avenged ſeven-fold, truly La- 
mech ſeventy and ſeven- fold. 

VI. The condition of mankind is at preſent ſome- 
thing different from what it was formerly, when civil 
ſocieties firft began to eſtablith themſelves. Such ſoci- 
eties are now eſtabliſhed in almoſt all parts of the 
worid, that are inhabited at all: they are no longer in 
their firſt rudiments, as they were whilſt ſeparate 
families were making attempts to ſettle themſelves, 
and to collect a force ſufficient to repel injuries, but 
arc founded upon fteady principles, and unite their fe- 
veral members together by firm and laſting ties. And 
yet even in the prefent circumſtances of mankind, 
numberleſs individuals have an opportunity of letting 
themſelves free fron theſe ties in ſuch a manner, as to 


q Gen. IV. 17 23. 
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Formally admitted to be members, they would, like all 
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de at liberty either to found new civil ſocieties, or to 
pnite themſelves to ſuch new ſocieties, as others have 
n 


pPegun. 
It will be neceſſary, for the better underſtanding 


is matter, to conſider by what means men naturally 
become members of any particular nation or civil ſoci- 
ety; and by what means, after they are ſo become 
members they may be at liberty to ſeparate themſelves 
From it again, Civil ſocieties in general are willing to 


Tonſider perſons, who are born amongſt them, as 


members of thoſe ſocieties where they are born. It is 
lane, that they are conſidered in this light, becauſe if 
they were looked upon as aliens, till they have been 


dther aliens, be incapable of inheriting immoveable 
Þoods. But then this is matter of favour in the ſociety ; 
and perſons ſo born ſeem to be naturally at liberty 
Either to make uſe of this favour or to refuſe it. There 


"Does not appear to be any natural reaſon why a child, 
ova he is born of parents, who belong to any par- 


Ficular nation or civil ſociety, and is born hikewife 
mp the territories of that nation, ſhould be obliged, 
After he is come to years of diſcretion, to continue in 
K. Poſitive inſtitutions may indeed have ordered it 
Otherwiſe : but he appears to be naturally at liberty 
Either to make himſelf a member of that ſociety, if it 
Will receive him, or to joyn himſelf to any other, or to 
begin a new one in any part of the world not yet in- 
Kabired, He may indeed part with this liberty, after 
he is capable of thinking and of acting for himſelf, 


F ther by expreſs or by tacit conſent. If any expreſs 
Pipulations for that purpoſe paſs between him and the 


ciety, in which he was born, he makes himſelf a 
member 
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member of it, and is no more at liberty, after ſuch ſti- 3 
pulations, to leave this ſociety, than he is to depart 
from any other contract, by which he has bound him- 
ſelf. But without any formal or expreſs ſtipulations, 
he may unite himſelf effectually to the ſociety, in 
which he is born, by tacit conſent. After he is arrived 
at maturity of judgment, if he continues to make uſe 
of the protection of that ſociety, and to pay it ſuch 
allegiance, as it requires of its members; his conduct 
muſt neceſſarily be underſtood as an evidence on his tio 
part, that he is willing or conſents to be a member of the 
it, and on the part of the ſociety, that it conſents to ti 
receive him. Amongſt other inſtances of tacit conſent 
we may reckon his taking and holding ſuch immove- mi 
able goods, as are in the juriſdiction or general pro- 
perty of the ſociety. As aliens cannot naturally take 
and hold ſuch goods; it is plane, that the ſocicty bj 
allowing a native to take and hold them conſiders, W; 
or however is willing to conſider, a native as a mem- I 
ber. And whoever makes uſe of this favour declares * | 
by fo doing that he is willing or conſents, to be 
conſidered in the ſame light, in which the ſociety con- 
ſidered him. And it may be worth the while to 
obſerve, that though he ſhould afterwards relinquiſh alie 
his goods, or diſpoſe of them by ſale or by gift, he ci 
does not ceaſe to owe allegiance to the ſociety : becauſe 2 
the juriſdiction of the ſociety over him did not ariſe 
merely from the poſſeſſion of ſuch goods, but from 
his conſent to be a member of it, of which conſent his h 
ſo taking and holding theſe goods was an evidence. A: 

The only natural difference between a native and a f 
foreigner, in reſpect of their becoming members 4 
B. I. C. vI. 5 VI. 
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ſti- any partieular eivil ſociety, is, that the native was cer- 
part tainly never united to any other ſociety; whereas the 
him- foreigner may poſſibly have been united to ſome other, 
ions, before he came to ſettle within the tertitories of this. 
„ in The effect of this doubt, concerning the poſſibility of the 
rived Poreigners being a member of ſome other civil ſociety, 
e uſe is, that he cannot become a member of the nation, in 
ſuch whoſe territories he ſettles, without ſome expreſs ſtipu- 
duct lations, by which he engages his allegiarfee to this na- 
n his tion, and is formally received by it. If he continues 
er of there any time before he makes theſe expreſs ſtipula- 
ts to tions, and before he is formally received as a member; 
nſent he is obliged to behave himſelf peaceably and to ſub- 
ove- mit to the laws of the country; becauſe the fociety 
pro- vould not ſuffer him to ſtay within its territories upon 


nem- 


con- 
le to 
quiſh 2 
fr, he 
cauſe 
t ariſe 
from 


any 


no evidence on his part, that he owes no allegiance 
any where elſe: and the ſociety by allowing him to ſtay 
| within its territories, before this point is cleared up, can- 
clares 
to be ber. In the mean time he cannot unite. himſelf to the 
ſociety by taking and holding ſuch land, as is under its 
1 Jutiſdietion: becauſe as long as he is conſidered as an 
alien, that is, till he is formally admitted into the ſo- 


any other terms. This peaceable behaviour therefore is 


ot be underſtood tacitly to receive him as a mem- 


ey, he is naturally incapable of taking and holding 
ab land. Theſe principles however are not applicable 
10 foreigners, who have been brought by their parents 


: : nto the territories of any nation, and have ſettled there, 
nt his 


F#hillt they were in their infancy. For at that time of 


eile, they could naturally owe no allegiance elſewhere. 
and a f 

ers of 
rom poſitive inſtitution. 


nd conſequently, if any diſtinction is made between 
uch forcigners and natives, it muſt be derived merely 


C But 
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But notwithſtanding the cloſe ties, by which, in the 
preſent conſtitùtion of civil ſocieties, men ate generally 
underſtood to be connected with thoſe particular ſoci- 
eties, of which they are members; it is poſſible for them 
to recover a natural right of founding and eſtabliſhing 
new ſocieties independent of that, to whieh they for- 
merly belonged. Where the territories of a nation are 
ſmall, or here the inhabirants even of large territory 
become very dumerous, eſpecially if they have not the 
ſkill or the opportunity of ſupplying themſelves wich 
neceſſaries by huſbandry, or by trade and by manufa- 
ctures; it will be for the convenience of all parties, that 


their fortune. Sometimes a powerful faction in a ſtate 
think it for their intereſt to drive out their weaker an · 
tagoniſts. Sometimes a lawleſs tyranny, uſurped ovet 
the religious or civil rights of the ſubjects, leaves them 
only the alternative either of ſubmitting to oppreſſion 
and cruelty, or of freeing themſelves by a voluntary. 
exile, Sometimes by war or other calamities a civil ſo- 
ciety, which was formerly eſtabliſhed, may be broken 
in pieces. In any of theſe caſes, and in many others « 
the like ſort, which the readers own imagination, or his 
acquaintance with the hiſtory of mankind may ſuggeſt 
to him, there are individuals enough 'reſtored to the 
liberty or equality of nature to begin new ſocieties, in 
any part of the world, where they can gain a ſettlement, 
and under any form of government, that ĩs agreeable to 
themſelves. And as individuals, when they are in theſe 
circumſtances, are at liberty to found a civil ſociety of * 
their own, if they have numbers ſufficient for ſuch 1 * 
purpoſe; ſo are they at liberty to joyn themſelves to ; 
any civil ſociety, which is already eſtabliſhed, and? 
willing to receive them, wil 4 
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VII. Grotius is inclined to think, that individuals, Members 
after they are become members of any particular civil hog: = 
# ſociety, are at liberty to withdraw themſelves from it to leave it 
gat any time, even without having firſt obtained the 3 of 
conſent of that ſociety. The principal or indeed the on- thepublic, 
7 ly reaſon, which he offers in ſupport of this opinion, is, 
that though ſuch a liberty might be inconvenient to the 
+ ſociety in reſpect of the members, which it loſes, yet 
this inconvenience may be balanced by the general con. 
ſideration, that, if this is the caſe in all eivil ſocieties 
nuf. Whatſoever, each in its turn would be as likely to gain 
„ that new members from others, as to loſe old members of 
} its own. 'But the determination of this queſtion does 
not depend upon prudential reaſons, which can only 


give occaſion to poſitive inſtitutions ; but upon ſuch 


ſuch principles, as naturally tend to its own deſtruction: 
and conſequently we cannot ſuppoſe the nature of it to 
be ſuch, as will allow the members to withdraw them- 
> ſelves in great numbers at once; becauſe ſuch a liberty 
s this tends to deſtroy it. From this conceſſion we may 
reuaſon in the following manner. If any one individual is 
at liberty to withdraw himſelf at any time from the 
civil ſociety, of which he is a member, without myo 
L. II. C. v. $XXIV. 


over reaſons, as are drawn from thoſe mutual ties, be- 
them tween the body politic and its ſeveral members, which 
effion_ neeceſſarily reſult from the nature of civil ſociety. 

tar) Srotius himſelf makes ſuch conceſſions upon this 
vil ſo. head, as will be ſufficient to overturn his own opinion. 
roten In the firſt place he allows, that it is inconfiſtent with 
ers of 1 the nature of civil ſociety for its members to withdraw 
or h themſelves in great numbers at one and the ſame time. 

gel For we cannot ſuppoſe civil ſociety to form itſelf upon 

, 
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firſt obtained the conſent of that ſociety; any other in- 


dividual has the ſame liberty. If any two individuals f 


may thus leave the ſociety, whenever they pleaſe, any 
other two may leave it in like manner. And what is na- 
turally lawful for any four individuals, muſt upon the 
ſame principles be equally lawful for any four hundred, 

or any four thouſand, or any other number of them. We 


cannot therefore maintain, that a ſingle member of a 


civil fociety may leave the ſociety, to which he belongs, 


| Whenever he pleaſes ; unleſs we will maintain farther, 


that any number of members may leave it, at any time. 
But our author allows, that it is inconſiſtent with the 
nature of civil ſociety for great numbers thus to with- 
and conſequently he ought upon his 
own principles to allow, that it is equally inconſiſtent 
with the nature of civil ſocicty for any ſingle member to 
leave it, till he has firſt obtained the conſent of the ſociety, 

Grotius allows farther, that where the ſociety has 
any particular intereſt in keeping all its members toge- 
ther; ſuppoſe for inſtance, that the public is in debt, 
ſv that the burden of paying the debt will be leſs 
felt, in proportion as there are more perſons to bear a 
part of it; or ſuppoſe, that the ſtate is engaged in a 
war, or any other undertaking, the ſucceſs of which 
depends upon its numbers; no perſon can leave the 
ſociety conſiſtently with his obligations to it; unleſs he 
has taken care to ſatisfy the intereſt, which it has in his 
continuing united to it. Now if this 1s a true principle, 
if no member of a civil ſociety is at liberty to withdraw 
himſelf from it, where the ſociety has a particular in- 
tereſt in his not withdrawing himſelf ; the conſequence 


is, that no member can leave the ſociety, till he has firſt 


obtained the conſent of the public: unleſs we maintain, 
that 


determine between himſelf and the public, how far it is 
intereſted in his ſtaying or withdrawing himſelf. 

If each individual was at liberty to leave the ſtate, 
to which he belongs, whenever he pleaſes ; civil ſociety 
+ would be nothing but a rope of ſand ; it would be im- 


poſſible for a common good to be effectually promo- 


el. or for a common miſchief to be effectually guarded 


2 againſt. Every member of the ſociety would be at li- 


verty either to continue in it, and endeavour to advance 


the general intereſt, or to leave it, in order to advance 
a ſeparate intereſt of his own. And in times of public 


E diſtreſs, whoever could ſhift for himſelf would be at li- 
= berty to do ſo, though he left the other members of 
the ſociety to periſh for want of his aſſiſtance. But the 
great end of forming civil ſocieties is to promote a com- 
mon good, and to guard againſt a common miſchief. 


= Certainly therefore the nature of civil ſociety can never 
allow ſuch a liberty as this to its members: becauſe it 
is inconſiſtent with the end, which a civil ſociety pro- 
Bf Doſes to itſelf. Each particular member indeed propoſes 


to advance his own intereſt, to obtain his own benefit, 
and to guard himſelf againſt ſuch dangers, as he would 

be expoſed to in a ſtate of nature. But this deſign of 
any individual, though it is the motive, which enga- 


ged him to joyn himſelf to the ſociety, is not the mea- 


ſure of the obligation, which he is under towards it. 


The other individuals, who are aſſociated with him, 
as each of them had the ſame view for himſelf, that 
he had, would not have joined with him for theſe pur- 


C 3 


poſes of promoting his benefit, and of ſecuring him 


'# rom violence, unleſs he would conſent to joyn with 
them for the like purpoſes, 


for the purpoſes of pro- 
moting 
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moting their benefit, and of ſecuring them from vio- 
lence. So that if each member is conſidered in his turn 
as an individual joyning himſelf to ſociety, and the 
other members are conſidered as the ſociety, to which 
he joyns himlelf ; the ends propoſed on each part are 
their reſpective benefit and ſecurity. And as theſe are the 
terms, upon which they aſſociate ; the very act of aſſo- 
ciating implys, that they agree to theſe terms, that each 
individual conſents to join in promoting the common 
intereſt, and in maintaining the common ſecurity of the 
reſt. The end therefore, which each propoſes, is a par- 


ticular good to himſelf : but he cannot purſue this end 


by the help of civil ſociety, that is, the ſociety will not 


receive him as a member, upon any other terms, but 


thoſe of conſenting, and conſequently of obliging himſelf 
by ſuch conſent, to joyn with it in promoting a general 
good. Protection is the end, which he propoſes; and 
as the ſociety by receiving him agrees to this end, it 
becomes the meaſure of the ſocietys obligation towards 
mim. Allegiance is what the ſociety expects in return; 
and as he by joyning himſelf to it agrees to theſe terms, 
they become the meaſure of his obligation towards the 
ſociety. But in this mutual obligation thus derived from 
mutual conſent, as in all other contracts, where there 
15 no failure in performing the conditions ſtipulated on 
one part, it would be unjuſt not to perform the con- 


ditions ſtipulated on the other part; unleſs the parties 


contracting have releaſed one another by a like conſent : 


as long as the ſociety grants the protection, which it 


owes to the individual, he cannot juſtly withdraw the 
allegiance, which he owes to the ſociety ; unleſs he has 

the conſent of the ſociety for ſo doing. 
There is however no reaſon for maintaining in the mean 
time, 
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Fire, that every perſon, who is a member of any civil 
ociety, muſt neceſſarily continue a member of the ſame 
Wociety, unleſs the public expreſsly conſents to his re- 
q moval from it. Where an individual of little or no im- 
; portance to the ſtate removes, and is neither ſtopped at 

firſt nor reclaimed afterwards; this may be looked upon 
sa tacit conſent; the public may be preſumed to agree 
to what it does not hinder, And thus far the opinion of 
Grotius may be admitted to be true; that though a 
ſingle member of no importance may thus remove in 
times of peace and ſecurity without the expreſs leave of 

the ſtate; yet no individual of great importance, nor a 
great number of individuals, who are made of impor- 
+ tance by their numbers, nor any individual in times of 
public diſtreſs, when the ſituation of affairs makes every 

one of importance, can preſume upon the conſent of the 
> ſtate, but in order to juſtify their removal they ought 
to have its expreſs conſent : not becauſe an inconſidera- 
ble perſon in times of peace and ſecurity has any more 
right to withdraw from a ſociety without its conſent, 
than he would have in times of public danger, or than 
an important perſon, or a number of perſons of any 
ſort would have at any time; but becauſe the conſent 
of the ſociety, though it is not expreſsly granted, may 
be more reaſonably preſumed in one cale, than it can be 
in the other. | 

This obligation upon every Individual, who is a 
member of any civil ſociety, not to leave it without 
either the expreſs or the tacit conſent of the public, is 
no exception to an inſtance, juſt now mentioned, of per- 
ſons freeing themſelves from lawleſs tyranny and op- 
& preſſion by a voluntary exile : ſince the withdrawing 
protection on the part of the ſociety, and much more 
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fuch lawleſs tyranny and oppreſſion, as is not only in- L 
conſiſtent with the notion of protection, but is directly 
contrary to it, muſt neceſſarily be looked upon as a diſ- 
charge from allegiance on the part of its members. For 
in this contract between the members and the body, 
as in all other contracts of a like ſort, when one of the 
parties refuſe to diſcharge their part of the obligation, 
this is naturally a releaſe to the other party. 

How far VIII. A civil ſociety, fays * Grotius, has no claim of 
r 9" allegiance upon its baniſhed members. And certainly 
ſociety is this muſt be true in general : becauſe the obligations, 
__ ith. of protection on the part of the ſociety, and of allegi- 
ed mem- ance on the part of its members, being mutual; when- 
ders. ever the ſociety judges the crimes of any one of its 
members to be ſuch as will diſcharge it from affording 
him protection any longer, and will juſtify it in forcing 
him to leave it, the natural conſequence of its with- 
drawing protection is, that ſuch member will be 
diſcharged from all claims of allegiance, which the ſo- 
ciety had upon him. We might as reaſonably maintain 
on the one hand, that the public owes protection to the 
individual, when he has withdrawn his allegiance, as on 
the other hand, that the individual owes allegiance to 
the public, when it has withdrawn its protection. All 
that can be ſaid to make theſe two caſes appear dif- 
ferent is, that if the individual is baniſhed for any 
crimes committed by him, the public has a juſt cauſe 
for putting him out of its protection; whereas, if he 
has left the ſociety without its conſent, he has not 
juſtly withdrawn his allegiance. But this difference is 
not at all material to the point in queſtion. If indeed 


we maintained, that where protection is withdrawn 
ibid. FXXV. | 


by 
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L dy the ſociety, allegiance may be withdrawn by the 


ember in the way of repriſal ; it might be ſomething 
Ko the purpoſe to urge, that in the caſe of baniſhment 
She ſtate has a juſt cauſe for putting the member out of 
Its protection: becauſe then it would follow, that where 
he ſociety has done no wrong to the individual by 
*aniſhing him, he could not juſtly make the repriſal of 
Withdrawing his allegiance. But this is not the way, in 
Which his obligation to allegiance ceaſes: it ceaſes of 
Fnatural conſequence : his right to protection and his 
®bligation to allegiance correſpond to one another; and 
hen he loſes the right, whether juſtly or unjuſtly, the 
"Correſpondent obligation is at end. However, the opinion 
pf Grotius upon this head, though it is true in general, 
ought to be ſo explaned as to admit of its natural limi- 
tations. A member of civil ſociety is commonly ſaid to 


de baniſhed, when he is compelled to leave that part of 
the ſocierys territories, in which he was ſettled and had 


made all his connections before, and to remove to ſome 
Tiftant and perhaps inconvenient part of them. Such a 
Femoval as this, though we uſually call it baniſhment, 
& not properly a baniſhment from the ſociety, but only 
om his own habitation : he ſtill continues within the 
Erritories, and conſequently is ſtill ſubject to the civil 


juriſdiction of the ſociety. So likewiſe we call the tem- 


porary removal of a man from under the protection of 
that ſociety, of which he is a member, by the name of 
baniſhment. He is ſaid to be baniſhed, if he is compell- 
7 to leave the territories for ſeven or for ten years. 
n the mean time the protection of the ſociety is ſuſ- 
*Pended, and of conſequence his allegiance muſt be ſuſ- 
ended with it. But then at the expiration of the time, 

own ſtate will have the ſame elaim of ſubjection up- 


On 
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on him, that it would have had if he had never been 
baniſhed : becauſe as ſuch a baniſhment is not a, final! 
exciſion of him; the nature of it ſhews, that the ſtate 
intended to receive him under its protection again, and 
to reclaim his allegiance. But where the baniſhment is 
not limited to any particular time; or where it appears 
from the beginning to be a final exciſion of the mem- 
ber; the regard, which he may ſhew to the authority 
of ſuch ſociety, after he has left it, is merely volun- 
tary ; the hopes of being recalled may lead him, but 
the nature of civil ſociety will never d him, to 


pay it. 
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CHAP. III. 
Of civil Power. 


© Civil power is legiſlative or executive. II. Origin of 
civil power. III. Legiflative power implys a power of 
& altering and repealing laws. IV. Legiſlative power im- 
= phys a power of enacting penalties. V. Legiſlative power 
imho a power of taxing the ſubjefts. VI. Executive 
power is either external or internal or mixed. VII. Ju- 
© dicial power is internal executive power. VIII. Exter- 
nal executive power is military power. IX. Appornt- 
ment of magiſtrates is mixed executive power. X. Pre- 
rogative what. XI. Civil and military power how diſ- 
= tingugbed. 


. Ir we attend to the motives, which lead men to 
unite into civil ſocieties, they will help to give us 


ſuch an union. As men are originally led to unite 
chemſelves into diſtin& civil ſocieties, with a view of 
having their ſeveral rights and duties aſcertained by 
Ja joynt or common underſtanding, and with a view 
"FF likewiſe of forming a joynt or common force, ſo as to 
act with it for their ſecurity; we cannot ſuppoſe them 


" fame time to eſtabliſh ſuch powers, as would be neceſ- 
ſary for obtaining theſe purpoſes, which they had in 
view. The natural conſequence therefore of mens for- 
q ming a civil ſociety is the eſtabliſhment of a power, in 

I ſuch ſociety, to ſettle or aſcertain, by its joynt or com- 
mon underſtanding, the ſeveral rights and duties oſ 
3 thoſe, 


to have united together, without deſigning at the 


Civil 
power is 
| legiſlative 
ſome inſight into the nature of civil power, that is, to or execu- 


inform us what ſort of power naturally ariſes out of e. 
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tive power 


implys 5 plys a power not only of making laws, but of altering 


re- of the ſtate itſelf or of the ſeveral individuals,” which 


II 


INSTITUTES OF B. ILY... 
thoſe, who are members of it, and of a power likewiſe, | 1 vo el 
to act with its joynt or common force for their defence A * 
and ſecurity. The former of theſe is called the legiſla -· 
tive, the latter is called the executive power. No — || I 170 
powers beſides theſe are requiſite for obtaining the ends, rva 
which mankind propoſe to themſelves in forming civil M to 
ſocieties; no other powers therefore beſides theſe are ne- ard 
ceſſary for governing ſuch ſocieties: and conſequently i 
civil power, which we have defined to be the power, that 
governs a civil ſociety, conſiſts of theſe two branches 
and of theſe only. 4 
in II. After what has been ſaid, K will be coodialh 66 4 
ſtop here and enquire from whence civil power is de- i 
rived. For ſince this power, in both its branches, na- 
turally ariſes from the eſtabliſhment of civil ſociety, 
the ſame conſent or agreement of mankind, by which 
they form themſelves into diſtinct ſocieties, muſt ne- e 
ceſſarily be the principle, from whence civil power is 
derived. hie 

III. The legiſlative power, as it is here defined, im- 3 


fand repealing them. As the circumſtances either 


compoſe it, are. changed, ſuch claims and ſuch duties, 
as mizht once be beneficial, may become uſeleſs, bur- 
denſome, or even hurtful. If therefore the legiſlative 
power could not change the rules, which it preſcribes, 
fo as to ſuit them to the circumſtances of the body 
politic, and of the members of that body ; it could not 
anſwer the purpoſes, for which it was eſtabliſhed; it 
could not at all times ſettle their claims and their duties 
in ſuch a manner, as is moſt conducive to the good of 
. II. C. ii. 
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ST. 111. NATURAL LAW. 45 
ii. e whole, and of the ſeveral individuals, which make 

iſe, pp that whole. 

2nce | 7 IV. The legiſlative power implys farther a power of 

Mla- | 3 dine laws in ſuch a mariner, as to make them Legiſſa- 


„ ti 
ffectual; that is in ſuch a manner as to ſecure the ob- EET 


implys a 
rvance of them. For it would anſwer no purpoſe at power of 


5 t ll to ſhew men what their duty is, if they were after- — 
q ards to be left at liberty either to diſcharge or neg- | 

&<& it, at their own, diſcretion, without apprehending 
Tay particular inconvenience to themſelves from not 
Tomplying with the rules, which the common under- 
anding of the ſociety has enjoyned. It is poſlible ; in- 
Jeed; that in ſome inſtances the ſhare, which any indi- 
idual might promiſe himſelf in the general good, 
ould lead him to comply with thoſe laws, which he 
es will be productive of ſuch a good. It is poſſible 
Joo, that in ſome inſtances, where he either did not fee 
he-general uſefulneſs of laws, or did not apprehend, 
hat he ſhould have any ſhare in the general good, 
hich they produce, he might be willing to comply 
ich them, out of a proper regard and deference to the 
ublick underſtanding; eſpecially if he found no par- 
cular inconvenience to himſelf from ſuch compliance. 


zut even where the laws made by the public are con- 
ucive to a general good, in which ſeveral indi- 


duals will probably have a ſhare; many are ſo ſelfiſh, 

s not to be ſatisfyed with ſuch a remote and ſeeming- 

imall advantage, and are deſirous of graſping at 

hat they think will be of greater and more imemdi- 

te benefit to themſelves; however inconſiſtent it may 

de with the benefit of the public. Even where mengn. 

ould feel no particular inconvenience from comply. ctle 

Ps with the laws, which the common underſtanding je- 

ing ah. 
us 
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ank civil ſociety, have agreed to put themſelves under ti! N 


B.. 

has thought fit to eſtabliſh; many, are ſo conceited ani 
petulant, that inſtead of obeying a law, becauſe it h 
been eftabliſhed by the common underſtanding, they "i 
would look upon vhis as a reaſon, why they rue * 


INSTITUTES OF 


diſobey it, as far as they ſafely can. 


Something farther therefore is neceſſary to den 48 
the obſervance of ſuch rules, as the legiſlative pow: po 
eſtabliſhes, beſides the mere eſtabliſhment of them 1 
eſpecially ſince the advancement of the general goo! IF 
will frequently require not only ſuch Jaws to be made in 
as will be productive of more benefit to each individui Wie 
than he could obtain without obſerving them, or ſud 
as all may obſerve without any inconvenience to them Wfoci 
felves ; but ſuch likewiſe, as may cut off many ind 
quals from ſome private benefit, which they might o f 
therwiſe have obtained, in order to advance the great gi 
benefit of other individuals and of the public in genera 
One method therefore of ſecuring the obſervant? 
of laws is to eſtabliſh them under ſome penalty 
the view of which may check the petulance of tho, 
who would otherwiſe have tranſgreſſed them withes 
any reaſon at all, and may give a proper turn to the 
ſafiſhneſs of thoſe, who would otherwiſe have tra 
greſſed them upon reaſons of private intereſt. Whethe 


this is the only method or not, ſhall be conſider: te 
hereafter. i 

WMWe may take this matter ſtill higher. All manki 
in the liberty of nature have a promiſcuous right of p 
niſhing criminal actions. But thoſe, who are united! 


donduct of the common underſtanding, to have thi 
in ſuties regulated, and their rights adjuſted by the legili 3 
tive power of that fociety. And as this power, when 
makes laws, regulates the duty of the ſeveral indiu 

aud 
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m. NATURAL LAW. 47 
KH uals, by declaring what actions appear to the common 
Junderſtanding to be contrary to their duty, and are to 
pe treated as crimes z fo the ſame power, when it enacts 
Wpenatries, adjuſts the right of puniſhing ſuch crimes, by 
ueclaring or appointing what puniſhment is to be in- 

* 5 lifted on thoſe,” who are guilty of them. So that the 
power of making laws and of enacting penalties. is only 


4 Ne d the ſame power exerting itſelf upon different 
1 objects: in making the law it exerts itſelf in aſcertain- 
9 Ing The rules of duty; in enacting the penalty it exerts 
Wicſelf in adjuſting the right of puniſhment. — | 
V. As it belongs to the legiſlative power of a civil Legiſla- 
Whociety to direct the ſeveral members of it what they ad wag 
in are to do for the common good; fo it belongs to the power of 
3 ne power to direct them likewiſe what they are to ſabj 0 bn 
i * for this purpoſe; that is, the power of raiſing mo- 
ney to anſwer the expences, which the ſociety muſt 
made in its political sapacity, or in purſuing the ends, 
nalty for which it was formed, is a branch of the legiſlative 

bor The payment of ſuch money, as theſe purpoſes re- 
uire, is an obligation, which each individual lays him- 

elf under, when he becomes a member of civil ſociety. 

d He tacitly agrees, by this act of becoming a member, 
der to contribute his endeavours towards advancing and ſe- 
Neuring the general good. And ſince the general good of 

in che fociety cannot be advanced and ſecured, nor even 

che ſociety itſelf be kept together, without a public re- 
venue, this agreement binds him to pay his ſhare to- 
th wards ſuch a revenue, This then is a duty of every in- 
dividual, who is a member of civil ſociety. And con- 
in I ſequently it belongs to the legiſlative power to ſettle 
Phat ſhare each is to pay: becauſe it belongs to the le- 

1 glative power to adjuſt and aſcertain the duties of each. 

This 
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_ This right of the legiſlative power ver che Property | &. 
of the ſubjects is ngt,a. right to take the whole, or in he; 
deed any part of it, from them cauſeleſaly and arbitra · 
rily. The preſervation of each mans property is one Þ 
the ends, which he propoſed to himſelf in entering into 
civil ſociety. But it ia abſurd to ſuppoſe, that he would "i 
give up the whole of his property ſor the ſalee of.pre- 
ſerving it, And the right, which the ſociety has, either 
over his perſon or oyer his property, is to be meaſured 
by what he may reaſonably be preſumed iwilling-to oc 
give up for the ſake. of obtaining thoſe ends, which he pre 
ptopoſed to himſelf in becoming a member of ſuchyſo- nt 
ciety. It is indeed reaſonable to preſume, chat each i 
dryidual would be willing to give up a part of his pre- 
perty for the ſake of enjoying the reſt in peace and ſe.· 
curity.. It is therefore the huſineſs of the legiſlative 8 
power to conſider and to direct what part dean 
property it is. worth to have the reſt ſecured to him. 
Now the ſecurity, which he has in view, depends upon 4 1 
the preſervation and welfare of the public. And for this f e 
reaſon the legiſlative power, in ſettling what each per- 1 ch 
ſon is to pay, ſhould conſider how much of each per- er 

art 
1 
8 

f 


ſons property. it would be worth to him to preſerve the 
ſtate and advance its welfare: becauſe whatever ap- 
pears to the common underſtanding to be neceſſary fol A 
theſe purpoſes, is what every perſan, who belongs Ay 
to the ſtate, is naturally preſumed to be willing to 
part with. Upon this account the burden of thoſe 

payments, which are called taxes, or duties and. cuſ- 
toms upon goods both moveable and ——— 4 
ought to be proportioned, as near as may be, to the va - 
lue of each perſons property: becauſe the more a mam 
property is worth, the more he is naturally willing to 1 


"4 
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pay © 1 b 
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SC. III. NATURAL LAW. 
EY ay for the ſecurity of it. From hence we may ſee the 
Feaſon, why theſe payments are naturally made higher 
n times of public danger, than in times of peace and 
HNuiet: the more a mans property is expoſed to danger, 
nd the more expence the ſociety is at in defending and 
zuring it; the more he 3 

or having it ſecured. 

It might perhaps be of public benefit, if the ſtate 
Fould get poſſeſſion of a private mans lands. The 
may want them for enlarging their roads, for 
4 g fortifications, or other public works of general 
u The principles here laid down will ſhew us, that 
he right, which the legiſlative power has in the pro- 
þere of individ, will not juſtify the taking ſuch a 
lands from him, without making him amends. 
Such a trbure as this would not be a tax, which al the 
mbers pay in proportion to their property; it would 
© a payment cxafted of one man for the benefit of the 
hole, and would therefore be contrary to the nature 
f civil ſociety, which requires, that the burden of all 
wy ch public payments ſhould be born by the ſeveral 
' per- Members, in proportion to the intereſt, which their pro- 
ve de arty gives them in the general utility. But though the 
r ap- uplic ſhould force him to give up his land, the burden is 
* by all the members, if amends is made to him for it. 
Some taxes or duties are paid indeed rather for the 
ZE&curity of a mans perſon, or for the quiet enjoyment of 
me perſonal conveniences, than for the ſecurity of his 
- Fr operty : ſuch are poll-taxes, duties upon marriages, 
d many others of the like ſort. But the ſame princi- 
va es, with very little variation, are applicable to theſe 
ments. They are a part of a mans property, which 
is r to be willing to give to the ſociety, for 
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Executive 
power is 
either in- 
ternal or 
external, 
or mixed. 


che value of that property, or are proportionable tothe | 
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the defence of his perſon, and for the quiet enjoymene 
of theſe perſonal conveniences... The chief difference be · 


tween theſe taxes and others is, that ſince ſuch advanta- 
ges as theſe are of equal value to all, the tax, which 
each pays to the public for ſecuring them, may reaſon- 
ably be an equal one: whilſt other taxes, which are | 
paid for the ſecurity of each perſons property, follow: | 


— 
— 


worth of it. 
VI. The natural uſe of the joynt rende bi a | 
civil ſociety forms, is cither to preſerve the rights and | 
enforce the duties of the members of ſuch ſociety, in re- 3 
ſpect of one another, and of the public; or fen 
tect the whole and the ſeveral parts of it againſt ſuch | 
injuries, as other civil ſocieties, or other individuals, 1 
who ſtill continue in a ſtate of nature, or who are mem- * 
bers of other civil ſocieties, might do them; to prevent 
fuch injuries from proceeding, where they are begun; | 
or to procure reparation, and inflift puniſhment, where 
they are completed. 3 
Now the executive power is a power of acting with 1 
this joynt ſtrength, in order to obtain the purpoſes, for 
which ſuch ſtrength was formed. And conſequently the 
executive power is either internal or external. We may 
call it internal, wherr it is exerciſed upon objects within 
the ſociety 3 when it is employed in ſecuring the rights 
or enforcing the duties of the ſeveral members, in reſpect 
either of one another or of the ſociety itſelf. And we 
may call it external executive power, when it is exerci- : 
ſed upon objects out of the ſociety; when it is employed 
in protecting either the body or the ſeveral members of 
it againſt external injuries, in preventing ſuch injuries 
from being done, or in procuring reparation or * ; 


J”. 


c. im. 
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NATURAL LAW. 51 
Jinſicting puniſhment" for them,” after they” ate done. 
Theſe two branches of the executive power may, if we 
like theſe names better; be called civil and military. Civil 
erecutive power is à name, which will very well expreſs 

alt, that is meafit by internal executive power. And tlie 

J only objection, againſt calling external executive power 

it 1 by the nate of military executive power, is, that ſome- 
thing more is included in this branch of power beſides 
what is ſtrictly called military. 

VII. "Judicial 'power 1s the'internal or civil branth of laden 
© executive power exerting itſelf under ſuch checks and Pune 15 
= controls; as the legiſlative power has ſubjected it to, in executive 
order to prevent its deviating from the purpoſes, for PꝰWer 
which it wus formed. A legiſlative power without an 
ecxecutivt one would be of no great uſe. It might in- 
deed aſcertain the rights and determine the duties of 

che ſubjects; but unleſs the common ſtrength of the ſo- 
ciety comes in to its aſſiſtance, that is, unleſs the exe- 
cutive power interpoſes to ſupport thoſe rights and to 

TS enforce thoſe duties, the laws might fail of obtaining 

= their effect; it would depend upon the virtue or upon the 
humour of the ſubjects, whether they ſhould obtain it 

or not. On the other hand an internal executive power, 
which is under no checks or controls from the legiſla- 

WT tive, would be more dangerous than uſeful : it muſt be 
either a brute force uninformed and unguided by any 
intelligent principle, or elſe a diſcretionary power in the 
bands of them, who are entruſted with the manage- 
ment of it. In the former caſe the wrong or the right 

= application of it would be merely accidental; and in the 

oF Hatter caſe it would probably be oftener made uſe of as 

nn inſtrument of private intereſt and undue favour, of 

in avarice or oppreſſion, of revenge or cruelty, than as the 

? D 2 means 
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means of doing juſtice to 3 and to this ſeveral 
members n - H1IG6TC Ow? obs Hob 


But in matters of Dali juntele don the executive 
power will planely appear to be fuch an one, as'is cals 
culated to anſwer its proper purpoſes ; if we conſider it 
as acting in this inſtance under the direction and con- 
duct of the legiſlative. Now as the legiſlative power 
adjuſts and ſettles the rights of the ſeveral members of 
a civil fociety, it naturally belongs to this power to de- 
termine, how far, and upon hat occaſions, they ſhall 
have a right to the interpoſition of the common forte, 
that is, it naturally belongs to this power to direct the 
uſe and extent of the internal executive power. Effe. 
ctual care will be taken about the due uſe of this com- 
mon force, if proviſion is made, that it ſhall not de 
put in motion in criminal matters, unleſs the fact to 
be puniſhed is firſt made evident in the eye of the 
law, that is, in the judgment of the public underſtand- 
ing ſpeaking by the law; and unleſs the fact, vhen o 
made evident, is ſuch an one as the law has declared to 
be puniſhable : and if a farther proviſion is made, that, 
after the fact is clear, and the legal guilt of it is N 
rent, no other uſe ſhall be made of this common force, 
beſides what the law allows, that is, that no orc if 
puniſhment ſhall be inflifted, but what the law has pre- F 2 
ſcribed. The like care is taken, if a like proviſion i; Pe 
made, in matters of claim for reſtitution or damage $ ju 
done; if the law does not allow the claimant to hare 
any aſſiſtance from the common force, till his right is 4 or 
made evident in the ſame manner; and then allow 
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him no farther aſſiſtance from it, than what the law hu © 

determined to be ſufficient to enforce his claim or u P 

obtain ſatisfaction. 2 
Ve. 


C. m.. NATURAL LAW. 
We may obſetve here, that the judicial power is di- 


vided into two branches; one is called civil jucicature, 
and the other criminal or penal judicature. The former 
acts with the common or joynt force of the ſociety to 
obtain reſtitution of what is, unjuſtly. witholden, or 
reparation for damages done. The latter acts in like 
manner to inflict ni for the guilt of crimes | 
The name of 3 * ne which belongs to this 
3 power in both theſe branches, has probably been what 
* leads many writers upon this ſubject to diſtinguiſh ic 
che from executive power. Having determined the notion 
Effe of executive power to conſiſt in a power of uſing and 
3 applying the joynt force of a civil ſociety, they do not 
immediately ſee, how it could ever be called by the name 
& to of judicature; ſince judicature implies an act of the 
the common or public underſtanding, and not a mere ex- 
tand- ige of the common force. In the mean time they 
en o are aware, that judicature and legiſlation are different 
-ed to © things, that the former is the application of ſuch laws, 
that, as are derived from the authority of the latter. And 
appa - 7 chus, as they diſtinguiſh the judicial from the executive 
force, power on the one hand, ſo they diſtinguiſh it likewiſe 
other from the legiſlative power on the other end. The con- 
8 1 | ſequence of which has been, that they conſider the civil 
fion'is power as conſiſting of theſe three ſeveral parts, ne. 
mages © judicial, and executive. Whereas in fact the province of 
o have judicial power is planely to direct and apply, to actuate 
right ß or reſtrain, the public force of the ſociety; and in this 
allom view it can be nothing elſe but a branch of the execu- 
law hu tive power. All the formalities, which precede this ap- 
n or plication of the public force, are ſo many checks 
and controls, which the legiſlative has fixed, to prevent 
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INSTITUTES OF 
an undue application of it Courts of judicature.are the 
means, by which the legiſlative controls the executive. 
Their proceedings are ſettled by the direction of the 
legiſlative; and the eecutive acts under their direction. 
The name of that power, which ſuch courts exerciſe, 
regards them indeed as the inſtruments of the legiſla- 
tive, rather than as the principal agents of thei execu- 
tive; as checks of the common underſtanding upon the 


common force, rather than as the ſprings, which put 


that force in motion, and direct its application. But 
in whatever light the judicial power might be con- 
ſidered by them, who gave it this name; its efficacy 
and the uſe, that it is of to civil ſociety, ariſe from iu 
being executive in its nature. Courts of judicature might 


meet, might hear cauſes, and might give ſentence upon 


them, as the laws direct; but theſe ſentences would 


flict puniſhment, if ſuch courts had not either an 

original or a delegated power of acting with the joynt 

force of the ſociety to put their ſentence in execution. 
VIII. The ſecond branch of executive power, which 


is called external executive power, or may, if we like [ 
the name better, be called military power, is the power 
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be nothing, they could neither redreſs injuries nor in · ſi 


of acting with the common ſtrength or joynt force of ci 


the ſociety to guard againſt ſuch injuries, as threaten 


it from without; to obtain amends for the damages 


ariſing from ſuch injuries; or to inflict puniſhment up- [ 


on the authors and abettors of them. The force of the 
ſociety, as it is employed upon: thefe objects, is called 
ies mihtary force. And the only objection againſt calling 


this whole branch of the executive power by the ſame ei 

name is, what has been hinted already, that this enter $0 

„ VI. ef 1 ſt 
nal 


ius the circumſtances of the caſe may require, to ſuſpend 
the war by a truce, or to end it by a peace. Nor is this 


fit can conveniently, or perhaps than it can at all, defend 
— againſt by its own-ſtrength ; there is frequent oc- 


n. NATURAL. LAW. 


4 al branch of executive power, or rather the perſons 


veſted with ĩt, are employed, not only in the actual uſe 
the common force, but in regulating, abating, or 


4 opping it, Thus if the ſociety is attacked or-any-of 


rights are infringed by foreign enemies? it is the 


guſually the whole of their province. As a civil ſociety 
may be attacked by more or by ſtronger enemies, chan 


to call in the aſſiſtance of others to help it. And 
the procuring and engaging ſuch aſſiſtance, as 


Borel as the actual uſe of it, when procured is uſually con- 
ſidered as an act of the common force; this is looked up- 
on as a part of external executive power. Farther ſtill; as 
chis power acts with the common force of the ſociety a- 
gainſt its foreign enemies, where thoſe enemies infringe its 
' rights, and likewiſe ſtops or ſuſpends its action, where 
the purpoſes of uſing it are anſwered, or are likely to be 
"Zanſwered ; the power of adjuſting the rights of the ſo- 
ſciety in reſpect of foreigners is commonly connected with 
_—>external executive power, and is conſidered as a part of 

it. Hence it is that, when we are ſpeaking of external 
executive power, we are ſuppoſed to include under that 

head, not only what is properly called military power, but 


the power likewiſe of making war or peace, the power 


of engaging in alliances for an encreaſe of ſtrength, 
either to carry on war or to ſecure peace, the power 

of entering into treaties, and of making leagues to re- 
_Iſtore peace, where there has been a war, and the power 
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of adjuſting the rights of a nation in feſ — 
tion, trade, Nc. by conventions sor agreements, = 
However, though theſe ſeveral powers are uſually 
connected ' with external executive power by” being 
lodged in the fame hands, they are not naturally eſſen- 


tial parts of it. Theſe ſeveral powers are rather acts of 


the common underftanding, than of the common forte; 
and therefore ſeem, in their own nature, to be parts 
rather of the legiſlative chan the executive power. 


lodged” in different hands, and eſpecially in thoſe civil 
Toticries, where the former of theſe powers feſtdes in 


putting the military force in motion; eſpecially in theſe 


inſtances where the legiflative body cannot act "with 4 
ſuch readineſs and expedition, as the occaſions or op- 
portunities of war require. And ſince war is the means, 
by which, in the laſt reſult, all the rights of the ſociety 
in reſpect of foreigners muſt be defended and main > 
tained ; it is uſually thought convenient that thoſe right 
ſhould in ſome meaſure be under the inſpection and 1 


management of the fame perſon or perſons, ho ate 


employed in looking after and managing the occalions 
and opportunities of war. So that where the 'publicun- - 
derſtandipg cannot direct by ſettled rules, which have 
been eſtabliſhed beforehand, but muſt act if it acts at all, 
as occaſion offers, and particularly where this public 
underſtanding is the ſoynt ſentiment of a great number 


of men, and cannot for that reaſon be collected or made 


known on 2 ſudden; in theſe cafes and in others, which 
are 
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the whole body, or in à conſiderable number of re- Fc 
preſentatives; the uſual practice is to allow ſome de · 
gree of diſcretionary pow-er in reſpect of war or pete 
to him or to them, who are entruſted with the right ut 
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Fre natdraſty connected wick themz it has in moſt civil 
| ocieties deen thought convenient-to allow thoſe. a diſ- 
| power of acting, who have the external exe- 
ive power, or to ſubſtitute their e che 
| of the public underſtandingng g 
3 This however, though — | is not 
for dhe legiſlative body - where no poſitive 
f aw of the conſtitution forbids it; may appoint its on 
„ diſtinct from thoſe, who · actuate the common 
Sforce: it may: naturally not anly make war or peace by 
Fits on authority, but may ſend its deputies along Vith 

the army ta control its: operations even- in war. Ex- 
Fcept indeed in the heat of action; where, unleſs there 
d is a diſcretionary power lodged in the hands of thoſe, 
who have the military command, it would be impoſſi- 
2 ble for them to do their duty. If the right of. doing 
S this is naturally implyed in the notion of a public or 
77 common underſtanding formed for the purpoſe of di- 
recting a civil ſociety; that is, if a right to ditect ſuch 
affairs, as relate to external juriſdiction, is naturally 
y implyed in the notion of legiſlative power; the conſe- 
gquence is, that in thoſe particular civil ſocieties, where 
; by the conſtitution of government they, who are entruſt- 
# ed with the external executive power, act in any-inſtance 
- of external juriſdiction at their own diſcretion without 
any immediate control from the Jegjſlative, this diſ- 
| 3 cretionary power muſt be conſidered as originally con- 
> nected with the legiſlative.: it muſt be ſo copſider- 
ed in this ſenſe at leaſt, that though the fundamental 
3 laws of the conſtitution may make it unconſtitutional 


in after times for the legiſlative body to take this power 
„to themſelves, yet there was from the beginning no na- 
tural reaſon, or no reaſon drawn from the nature of 
civil 


the particular conſtitution has left this power diſcretion- -· 
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civil ſociety or of civil power, againſt their preventing 4 
any ſuch diſcretionary power from being eſtabliſhed 
by general conſent, or — en 
wards by long uſage and cuſtom. 


In ſhort, the externalexecutive power, in it n,jLe 


ture, is no more an independent power of acting with- 
out being controlled by the legiſlative, than the interna 
executive power is. Even in thoſe civil ſocieties, where 


ary in ſome inſtances, it does not ſuffer it to be ſo in all. 
And by the checks, to which it is ſubject, in other in * 
ſtances, we are naturally led to judge, that, if the poſi - 
tive will or appointment of the legiſlative power, con- 
ſidered as acting originally in modelling the civil con- 
ſtitution, had not from the beginning eſtabliſhed the 
contrary, it would n e to the like checks 
in all. 

Theſe checks appear prineipally in thoſe en 7 
where, without any great inconvenience to the ſociery, 7 


the external executive power may be directed by general ti 


and ſtanding laws, or rather in thoſe inſtances, where it 3 
could not without great incenvenience be left indepen- 7 
dent. Thus the legiſlative power, notwithſtanding the 


termines what number of the members of the ſociety 1 : 


ſhall be armed in order to join their force for repelling it 


or ſubduing its external enemies. It determines to what 


ts or to what fort of miliary diſcipline they ſhall be . 


ſubject, who are thus armed. It determines in what man- 
ner they ſhall be maintained or paid, in order to make 
them amends for giving up other employments and 

engaging in this, to which, as members of the ſociety, 7 


they were no more obliged than the other members. 
In 


executive is in ſome other reſpects left independent, de- % 
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enting s 1 alliances, \leagues;zor. conventions,” if they bind any 
iſhed Sf the members to give up their private claims, or to do 
1 which is ironſiſtent with the civil laws then 
n being, its authority makes them vcid of courſe, un. 
4 it interpoſes to eſtabliſh them. In particular, if ſuch 
ith- agreements cannot be made good without money to be 
16 by a tax upon the property of individuals; if 
y duties are to be impoſed upon any commodities, 
vr duties eſtabliſned already are to be aboliſned ; ſuch 
Þgreements are not valid by-any: diſcretionary act of the 
executive power, but may either be made void or con- 
firmed by the legiſlative. Theſe are planely natural 
checks of the legiſlative power upon the executiye, and 
ure ſufficient to ſhew, that the latter is not a diſcretionary 
power, but is in itſelf under the control of the former. 
So that wherever it is otherwiſe, in whatever nation we 
find a diſcretionary executive independent in any in- 
ſtances upon the legiſlative, we may conclude that it 
owes. this independency to civil conſtitution or -poſi- 
tive appointment, and does not derive it from its own 
>» þ nature. * 3 
; 1 IX. By ee 1 would bins be underſtood to Appoint- 
mean ſuch perſons in a civil ſociety, as put the common Mt of 
| "force of it in motion, or act with that common force. 4 
71 I uſe the word therefore in a more extenſive ſenſe, than 3 
it is commonly uſed, to mean not only ſuch perſons, power. 
as act with the common force in the judicial or internal 
4 branch of the executive, but ſuch perſons likewiſe, as 
= 20 with that force in the military or external branch. 


The name of magiſtrate in the uſual ſenſe of the word, 

is appropriated to the former: the latter are generally 
Called officers, where the executive power is purely 
military, and ambaſſadors, miniſters, envoys, &c, in 
3 the 


60 
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the reſt of that branch of the:executive! pẽ-wer i which 


is external. According to this notion of magiſtrates, 


they are the agents of the erecutmivr power and con 


power. But becauſe their -provinee is partiy internal 
and partly external, the power of appointing them bo- 
longs partly to one branch of the executive and partly 
to the other; ſo that it may not be improper ta call 
this mixed executive pawer. 1 nanu 22361 240110 


between internal and external magiſtrates; - The jude 


cial power, Which belongs to internal magiſtrates; is 
under the conſtant and ſteady control of the legiſlative: 
their power of acting with the public force is regulated 
and limited by ſtanding laws. And conſequently the 
nature of their juriſdiction is defined or ſettled by tbe 
legiſlative; though the power of exerciſing ſuch juriſ- 
diction is derived from the executive: it fo far belongs 
to the legiſlative to erect or appoint courts of judica- - 
ture, as to appoint, that magiſtrates with this or that 
particular power may or ſhall be erected; notwithſtand- 
ing the perſons themſelves are choſen or nominated, and 1 5 
the powers, which they exerciſe, are derived from | 3 I 


ſequently. the appointment of hem belongs 20-this | 


It is neceſſary however:to:takenotice of a difference 4 


the executive. This would be the caſe likewiſe: of ex- 


ternal magiſtrates, ſuppoſing this branch of the exe | 
cutive power to be under the like uniform control of | 
the legiſlative, But in moſt civil ſocieties, where the 


tionary power, as to the external branch of it. And for 
this reaſon ſuch magiſtrates, as have their province in 
this branch, not only derive their power from the exe- 
cutive, but are likewiſe under the regulation of the 


exe · 
"T8 

1 P 

* 

by 2 


— - 


legiſlative and executive are in different hands, the 
conſtitution leaves the latter in ſome inſtances a diſcre- 


: 
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NATURAL LAW. 
| ire, 1 to the degret or extent of their power. ' 
'Y -Grotius divides civil (power into the fivr fol · 
a parts ofirſtrthe-power: of making. altering, 
repealing" laws, both ſuch as concern ſacred, and 
as: concern other matters, as far as the former re- 
to or affect the ſtate. Secondlly the power of mak · 
4 g wat or peace, of engaging in treaties, leagues; al- 
Hiances, or conventions. Thirdly: the power of eſta- 


EB 


40/19 Fbliſhing taxes, cuſtoms, or duties to be paid out of the 
rene property of individuals for the public uſe and ſervice. 
Jjud> FFourthly, the power of hearing and effectually deter- 
es, is mining all matters of controverſy, which ariſe between 


| 5 individuals. And fifthly the power of appointing ma- 
= giſtrates, ambaſſadors; | or other officers. Though 1 


13 


to ſee, wichout much trouble, that all theſe feveral 
parts of civil power have been taken notice of, and 
been reduced to one of the two general heads, into 
which I have divided it; they are all of them branches 
either of the legiſlative or of the executive. 


- % 


erxplane rightly, what is meant by prerogative. It can- 
not properly be called diſcretionary executive power; 
becauſe the executive power in the nature of the thing 
s not diſcretionary in any part: wherever it acts at 
diſcretion, this privilege, unleſs it ariſes from the ne- 
ceͤſſity of the caſe, as in the heat of military action, 
comes from the legiſlative either by original eſtabliſh- 
ment, or by long uſage and cuſtom, or by occaſional 
in permiſſion. We ſhall be better able to underſtand 
what prerogative is, if we {peak of the ne and 
ren e ν 
exe - 


have not kept to this diviſion, the reader will be able 


6 


N. If we continue to ſpeak of the legiſlative and Preroga- 
executive power in the abſtract; it will be difficult toe What. 
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executive power, not in the abſtract,. but as ladged or 


entruſted” by the ſtate in the hands of ſome ond or i 


more perſons. Where the perſon; ſo entruſted with the t 
executive power, is left by the legiſlative to act in'any. 


inſtances, at his on diſcretion, to direct by his own 


der the direction of the publie underſtanding, "ſuch a 


diſcretionary power in him is called prerogative. Thus | 


in penal caſes, if the legiſlative forbids the public force 
to be put in motion for the puniſhment of any action, 


all the fat itſelf is proved to the public underſtanding i 
in ſuch a manner as the law appoints, and then will a 
not ſuffer this force to be uſed but under the conduẽt 


of the law, ſo as to inflict only the legal penalty; thus 


right of judging, whether ſuch legal puniſhment is to 


be ſuſpended, or whether the criminal is to be wholly 


pardoned, leaves it to him to pardon or not, as he 
thinks proper, ſuch a diſcretionary power entruſted 
with him is called prerogative. In caſes of external 
juriſdiction; if the ſociety makes war or peace, as he 
thinks convenient, if it is bound by ſuch leagues or 
conventions, as he engages it in; if its military force, 
when appointed and eſtabliſhed, 1s under his command, 
and is to act as he directs; theſe are inſtances of a dif- 
cretionary power : and where the perſon entrufted with 
the executive has ſuch a diſcretionary power, it is call- 
ed prerogative, It he, who is entruſted with the exe- 
cutive, has a diſcretionary power of calling the public 
together to act in its legiſlative capacity, or of calling 
the repreſentatives of the public together, where it acts 


s 
In i 
a 
, 7 
4 
* 


underſtanding the public force, wich is naturally un. g- 


far there is no prerogative or no diſcretionary power | : 
in him, who is entruſted with the executive. | But 
ther if the legiſlative, inſtead of reſerving to itſelf the 2 
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Sim to appoint the time and place of its meeting; this, 


t the though it is not properly any branch of executive 
ny power, yet if it is ſo entruſted with him, who has the 
own executive power, will come under the notion of prero- 
un gative · But ſhould the legiſlative ever have limited him 


Ch a 


Thus 


in this reſpect, and tyed him down to call them together 
Fat any particular time or place; ſo far this prerogative 
is at an end; and the act of calling them together, 
though it might once be an act of prerogative, and 


| Fo may ſtill retain the name, becomes in its nature 


iniſterial. 

Vie may from hence wi. that in thoſe nations, in 
which there is any ſtruggle between the legiſlative body 
and the perſon. or perſons, who are entruſted with the 
executive power, this is not a ſtruggle between the 
N legiſlative and the executive powers. The provinces of 
© theſe two powers conſidered abſtractedly, or as they 
are in themſelves, are marked out diſtinctly enough for 
any one to ſee their reſpective limits. It belongs to the 
# legiſlative power, conſidered as the common under- 
T ſtanding, or joynt ſenſe of the body politic, to deter- 
mine and direct what is right to be done: and it be- 
© longs to the executive power, conſidered as the com- 
mon or joynt ſtrength of the ſame body, to carry what 
is ſo determined and directed into execution. But in thoſe 
Particular civil ſocieties, where the legiſlative and execu- 
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eſpecially if the legiſlative body is a large one, to allow 
© thoſe, who have the executive power, to act diſcreti- 
& onally in ſome caſes, that is, it is uſual for them to have 


& prerogative, And the only ſubject of diſpute about 
prerogative 
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1 is left to 


tive power are lodged in different hands, it is uſual, 


1 in ſome inſtances ſuch a diſcretionary power as is called, 
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64 INSTITUTES OF B. II. 
prerogative, that can be intelligible, is between the exe- 
cutive body and the legiſlative body, concerning the in- | 
ſtances, where this diſcretionary power takes place, or 


{tance; that is, they may poſſibly diſpute, either how far, 4 1 


convenient for the public, that it ſhould extentl. 43 
The reader may perhaps have met with ſome diffi- 


neceſſary diſtinction between the legiſlative power of q N 
civil ſociety in general, and the legiſlative body of any i 


executive power and the perſon or perſons, with whom 
ſuch power is entruſted. The following chapter is the 
place, in which the ſubject will lead us to explane this 
diſtinction. And when it is explaned, ſome paſlages i 


bably be better underſtood. 
Civil and XI. The force of a body politic, as it is employed 
— in matters of internal juriſdiction, is called the civil 
orce how Sa : ay. ef 
6.itin- force; and as it is employed in matters of external juriſ- 
guilted. diction, it is called the military force. The civil force 
is what the judicial or internal executive power acts 
with; and the military force is what the external or 
military executive power acts with. Theſe two forces 
therefore, though they may appear to be the ſame, | 
when they are conſidered only as the joynt force of the 
ſame body politic, are diſtin from one another in re- 
ſpe of their objects. The civil force is employed in 
putting the laws in execution, that is, in maintaining 
and ſupporting witlun the ſociety what is right in civil 
matters, 


dlſe concerning the extent of it in ſome particular in- 


in ſettling the conſtitution of government, ſuch power of ll 
acting at diſcretion, veſted in the executive body, was 
deſigned to extend, or how far it may be proper and h 


cules in this chapter for want of having attended to a 


particular ſociety, and to a like diſtinction between the Wi 


in this, which may have appeared difficult, will pro- F 
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e- matters, or im inflicting puniſhment- in thoſe, which 
in⸗ though they are of a civil natura are diſtinguiſned by 
che name of criminal matters. The military force is 
employed in defending the ſociety: and its 3 * 
far, bers againſt injuries from without. 
r of 1 This, which ————— 
was 3 in reſpect only of their objects, leads us to a diſtinction, 
and which may, in fome ſocieties be made between — 
3 forces themſelves z when we conſider one of them as the 
en with which the internal executive power acts, 
à the other as the force, with which the external exe- 
. ative power acts, For the internal executive power is 
4 nder the conſtant and uniform control of the legiſla- 
Five: whereas in moſt civil ſocieties there is ſomething 
f a diſcretionary power joyned with the external exe- 
Futive. The conſequence of which is, that the civil 
Force, or force employed to maintain juſtice within the 
Wociety, is under the ſame control with the internal 
recutive power: but the military force, or force em- 
loyed againſt injuries from without, may in ſome in- 
tances be a diſcretionary force, not guided ſo much by 
ii he legiſlative body, as by the judgment of them, who 
Pre entruſted to act with it. 
lf che conſtitution of government has introduced 
Wuch a diſtinction in fact; that is, if the military force 
Ws actuated by a diſcretionary power; there is an evident 
Wcaſon, why this force does not it its own right come 
In, where only the members of the ſociety are concern- 
d, in order to carry the laws into execution: becauſe 
Wc force employed for this purpoſe ought to be ſuch 
In one, as is under the checks and control of the 


ws, and not ſuch an one, as in any reſpect acts at 
liſcretion. 
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| perſons, which are uſually employed by him are eit 
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The force indeed, which the ſociety eſtabliſhes . 
carry the laws into execution, is commonly a ſmall on. 
What is done in this particular is conſidered as doneb 
the joynt force of the whole, though the whole, inſtes 
of riſing for this purpoſe, acts by ſuch civil officers, x 
the public underſtanding has thought ſufficient. The 


are commonly but few; becauſe few are ſufficient t 


give a perſon poſſeſſion of ſuch rights, as the law ha 
adjudged to him, or to inflift puniſhment after a leg 
ſentence. However, it this ſmall force is found inſuf 
cient, theſe civil officers uſually call in any of the men | 
bers of the ſociety to their aſſiſtance in order to encrei 
their force. They ſometimes call in the aſſiſtance eve 

of the military force: upon which occaſion it is conllf 

dered, not as the military force, or not as having in an 
reſpect a diſcretionary power, but as a part of the ci 
force acting under the direction of the civil magiſtra 
So that perhaps it might be more proper to ſay, the 
the civil magiſtrate upon ſome occaſions, where it 
apprehends the uſual force employed by him to be ti rol 
weak to anſwer his purpoſe, calls in the ſoldiery to h I 
aſſiſtance; than that he calls in the military force. T J 


too few or too unſkilful to withſtand the reſiſtance 
which he is likely to meet with, Therefore as there 2 ny 
many members of the ſociety, who are the inſtrumen 
of the external executive power, and who are train 
up to oppole ſuch violent reſiſtances, as frequently com | 
from without; he has recourſe to them, and uſes thef 
as his inſtruments, ſubject, when they are ſo called © 

by him, to his control, and conſequently ſubject, as“ 9 

1s himſelf, to the control of the law. 5 
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C HAP. IV. 
Of the different forms of civil 


go, nment. 


ID. Sovereign and ſupreme power what. II. Legiſlative and 
= executive power compared. III. Civil conſtitution what. 
IV. Origin of civil conſtitutions in reſpect of the le- 
0 1e giſiative. V. How a civil conſtitution becomes fixed, 
= as to the legiſlative. VI. Executive body how formed. 
VII. Deſpotic conſtitution bow produced. VIII. Execu- 
tive body how fixed. IX. National conſtitution a queſtion 
of fact. X. Monarchical conſtitutions not more natural 
than others. XI. Monarchical conſtitutions not im- 
poſſible. XII. Conſtitutions not neceſſarily democratical. 
XIII. Titles or appearances do not determine the nature 
of a conſtitution. XIV. Tenure of civil power to be diſ- 
ſtinguiſbed from the power itſelf. XV. Promiſe or oath 
of a king may limit bis power, XVI. Mixed conſtitu- 
tions. XVII. Civil conflitutions may be altered. 


re eithe preme power, we are led into ſome miſtakes, 
ſiſtancſ 
there i Nany power ſupreme, the expreſſion ſeems to be relative 
rumenWo ſome other ſubordinate powers: to call any power 
F he higheſt of all is not very intelligible ; if there are no 
ther powers below it. Sovereign power is likewiſe a 
ſes theſ relative term; but then it has not a neceſſary relation 
o ſubordinate powers. To call any power by the name 
f ſovereign power does not neceſſarily imply, that there 
re any other powers in ſubordination to it. Whatever 
over is independent, fo as not to be ſubje& to any 
l EF 2 . other 


| —_— we ſpeak of ſovereign power or of ſu- Sovereign 


dy uſing theſe words indiſcriminately. When we call power 
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other power, though it has in the mean time no other; 
power ſubject to itſelf, may with propriety enough be 
called by this name. In ſhort, that power may well be 
called ſovereign, to which none is ſuperiour : wherea ti 
none can be called ſupreme, unleſs there are others in- 
feriour to it. A 

* Grotius indeed has not obſerved this AiſtinRion 1; 
he defines ſupreme power, as I ſhould define ſovereign War 
power, to be ſuch an independent power of governing Mor 
a civil ſociety, that no acts, which are done by it, ea P 
be made void by any other human power. In this ſenſe” 
every ſtate, in reference to all other ſtates, has ſupreme, 
or, as we might better call it, ſovereign power within 
itſelf: it governs itſelf independently, and no other ſtate 
has authority to make its acts of government void. AM 
ſociety of men, by whatever ties and for whatever pur- 4 
poſes they may be united to one another, is not complete 
in itſelf; if it has not within itſelf, an independent pouet | 
of government, but is, either in its legiſlative or in its 4 
executive, ſubject to be controled by any power from I 
without. Such a ſociety therefore, though formed for 
civil purpoſes, is no civil ſociety; it can at beſt be only E 
a part of ſome other ſtate, and is uſually called a pro-. 
vince to that ſtate in particular, from which it receives 
its laws, or by which its public force is put in motion 4 52 
and made to act. 2 

Every individual in the liberty of nature is his on 
maſter, and has an independent or lovereign power over 
himſelf. The . conſequence of which is, that when 2 | Fou 
number of ſuch individuals are united together, ſo 150 1 Inc 
to form a ſociety, this ſociety is naturally its own - ot 
maſter, and has an independent or ſovereign power 3 
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other Per itſelf. Since no perſon, and no collection of per- 
ph be pas, out of the ſociety, has naturally any authority over 
ell be Iny individual within it; the conſequence is, that no 
heren ther civil ſociety can have any authority over a body 
rs in · Wolitic made up of ſuch individuals. 

lf indeed any one body politic has conſented to ſub- 
tion: nit itſelf to the authority of any other body of the 
ereign ame ſort; it ceaſes to be its own maſter, it has no 
erning onger an independent or ſovereign power of its own. 
it, can But then it ceaſes at the ſame time to be a ſtate and 
s ſenſe Pecomes a province. No aſſembly of men is called a 
Yreme,> Mate, unleſs it is complete in itſelf : and no aſſembly of 
within men united for the purpoſes of advancing a common 
er ſtate utility and of ſecuring their rights can be complete; if it 


id. A 
er pur 
mplete IF 
power 
in its 
r from 


ied for 


as not within itſelf whatever is neceſſary to anſwer thoſe 
urpoſes; if, inſtead of having a legiſlative and an exe- 
utive power of its own, it is obliged to have recourſe 
o ſome other ſociety or aſſembly of men to aſcer- 
ain the rights and to preſcribe the duties of its mem- 
ders, or to maintain thoſe rights, when they are aſcer- 
ained, and to enforce the obſervance of thoſe duties, 


e 080% hen they are preſcribed. 
a pro- II. The not having attended to the diſtinction, al- 
eceives ready taken notice of between the notions of ſovereign 


motion and ſupreme power, and the promiſcuous uſe of theſe 
two words, may poſſibly have been one occaſion of a 
is own ſeeming difference in opinion between thoſe, who, * 


er over they were to explane their meaning, might poſſibly be 
when a found to agree. The executive power in any ſtate may 
„ ſo as fundoubtedly be called ſovereign power: becauſe, in 


reference to all other ſtates, it is an independent power. 


» Grot, ibid. 
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It is not naturally ſubject to the reſtraint, or to the di- 
rection of any power out of the ſociety. Where it is 
ſubject to any ſuch external reſtraint, there is no ſtate, 
but a province only, a part or member of ſome other 
ſociety. Now as the terms ſovereign and ſupreme power 
are uſed indiſcriminately ; we are apt to conclude, that 
the executive, becauſe it may in this ſenſe be called ſo- 
vereign power, is likewiſe to be conſidered as ſupreme # 
power. But then the enquiries upon this head are 
uſually carryed ſomething farther. The legiſlative and 
the executive power in the ſame ſociety are ſometimes i 
compared together: and then the queſtion is, which of 
theſe two is to be looked upon as the ſupreme power. 
It is not uncommon to imagine here, that executive 
power, becauſe it is called ſovereign, and is therefore 
looked upon as ſupreme in one reference or compariſon, 3 
may likewiſe be called ſovereign, and be looked upon as 
ſupreme in this other reference; ſo that if the legiſla- 
tive power is not ſubordinate to it, they muſt at leaſt ei 
be independent one of the other. I 

The diſtinction of the two names ſovereign and ſu- 


preme, if it was attended to, would correct this falſe i 


concluſion. The executive power of any one civil ſo- . 
ciety in reference to the civil powers, either legiſlative | 1 
or executive of any other civil ſocieties may indeed be 
called ſovereign power: becauſe it is independent of i 
them, and does not act under their direction. But then 
in this reference it is not very proper to call it ſupreme N 
power; becauſe though ſuch foreign powers cannot of 
right direct or control it, yet they are not ſubordinate 
to it. And if, by proving the executive power, of any 
particular ſociety, to be ſovereign power in this refe- | 
rence, it does not follow, that it is to be called ſupreme | 


power 
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power in the fame reference; much leſs will it follow, 
chat we are to look upon it as ſupreme power in re- 
& ference to the legiſlative of the ſame ſociety. 

XZ Indeed there is in almoſt every ſtate what may be cal- 
N led ſupreme executive power, in reference to ſome other 
powers within the ſtate itſelf. When an executive body 
is fixed by the conſtitution of government in any civil 
3 ſociety ; whether this body conſiſts of one perſon or : 
more; there are uſually many other ſubordinate perſons, 
| 3 or bodies, who have ſuch a derivative and inferiour ju- 
riſdiction, as commits the public ſtrength of the ſociety 
to their management in many inſtances. Theſe infe- 
. Friour magiſtrates therefore have an executive power: 
but as it is derived from the perſon or perſons, with 
3 whom the executive is originally entruſted; this pow- 
er is inferiour or ſubordinate to his: and in this re- 
ference his executive power may be called ſupreme. 
Hut this again is no evidence, that the executive power, 
either in itſelf, or as it is entruſted in his hands, is ſu- 
Zp-riour to the legiſlative or even independent of it. There 
4 certainly be no ground for concluding, that the 
Executive power in his hands is ſupreme, when com- 
Pared with the legiſlative; only becauſe it is ſupreme, 
when compared with the executive power in other 
hands. 

If we conſider the nature of theſe two powers, there 
| ill be no great difficulty in judging, which of them 
preme js ſupreme, when they are compared with one another. 
mot of | : he legiſlative is the joynt underſtanding of the ſociety 
rdinate NAirecting what is proper to be done, and is therefore 
of any Haturally ſuperiour to the executive, which is the joynt 
s refe- Itrength of the ſociety exerting itſelf in taking Care, that 
zpreme hat is lo directed ſhall be done. 
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As legiſlative power is thus found to be ſuperiou . 
to executive, when they are conſidered in the abſtrat; 
we are apt to conclude two haſtily, that in every civi 


ſociety the legiſlative body is in all inſtances ſuperiou It. 


to the executive body. Whereas in fact the conſtity. 
tion of government may in ſome inſtances have lodged 

© a diſcretionary power in the executive body: ſo tha 
though in general the public underſtanding ſpeak 
by the legiſlative body, yet in theſe inſtances the under? 
ſtanding of the exccutive body may bedeſigned to ſtand i 
in the place of the public underſtanding, and to dired 
what is to be done as well as to ſee to the doing of ii. 
For the exiſtence of a legiſlative body is not wholly 
inconſiſtent with the notion of prerogative. 4 
III. By the civil conſtitution of government in a 
nation is meant the cſtabliſhed form of exerciſing u 
ſupreme or governing power within that nation, Which, 
we have juſt now proved to be the legiſlative power of a 
it. The ſimple conſtitutions of government are com 8 
monly reduced to theſe three, monarchy, ariſtocracy 
and democracy: by which we are to underſtand, the 
there are three different ſorts of legiſlative bodies; am 
of which may be eſtabliſhed in any nation; and each 0 
which may be called ſimple, becauſe each of them is uni: 1 
form or alike in all its parts. The conſtitution is demo- 
cratical, when the legiſlative power is exerciſed either bj 
the collective body of the people, or by repreſents I 
tives, which they chuſe from time to time. It is ariſto- 
cratical, when this power is exerciſed by the nobles} J | 
that is, by a ſmall and ſelect body of men, who after ; | 
their original deſignation to this office are elective no 
longer, but tranſmit their power to their heirs or to othet J 
© See C. III. 5X. 4 
eſtabliſhed 4 
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Mabliſhed ſucceſſors. It is monarchical, when this power 
WS exerciſed by a king, that is, by a ſingle man; whether 
Von his demiſe it is tranſmitted to his heirs, or to other 
Habliſhed ſucceſſors, or to ſuch ſucceſſors, as ſhall up- 
that event be choſen. We cannot indeed properly ſay, 
Sat in this laſt form of government all the parts of the 
ſ — body are alike; becauſe the whole body con- 
Wits of only one perſon : the form however is a ſimple 
ez becauſe there is no mixture or diverſity of parts in it. 
The conſtitution of government is called a mixed 
oe, when two or more of theſe ſimple forms are com- 
Wounded, or joyned with one another. Thus the legiſla- 
ve body may conſiſt either of the whole body, or of a 
preſentative body of the nobles and of the people; or 
che king and the people; or of the king and the 
SWobles alone; or of the king, and the nobles, with the 
ich preſentatives of the people. 
The mixture in this laſt form will be a little varyed, 
che king is entruſted with the executive power in 
Ich a manner as to have any prerogative joyned with 
or if the repreſentatives of the people claim a right 
eſtabliſhing any ſort of laws, whether relating to the 
blic revenue or to any other matter, and the conſent 
che other two parts of the legiſlative body to ſuch 
Nass is conſidered as a thing of courſe, which they are 
Met to refuſe. In either of theſe caſes the form is ſtill a 
ixed or compound one, though the compoſition is not 
vice the ſame. In the former caſe it approaches towards 
nobles MH onarchical, and in the latter towards democratical. 
ho after : IV. When a number of perſons, who are equal to Origin of 


Civil con- 


tive no I ne another, that 1s, who are free, * as all men natu- flitutions, 

to othet I ally are free, from any juriſdiction or authority over one = 2 
5 Ot the le- 
4 See B J. C. X. III. giſlative. 
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As legiſlative power is thus found to be ſuperiour 
to executive, when they are conſidered in the abſtract 


ſociety the legiſlative body is in all inſtances ſuperiour 
to the executive body. Whereas in fact the conſtitu- 
tion of government may in ſome inſtances have lodged 
© a diſcretionary power in the executive body : ſo that 
though in general the public underſtanding ſpeaks | 
by the legiſlative body, yet in theſe inſtances the under- 
ſtanding of the exccutive body may bedeſigned to ſtand 1 
in the place of the public underſtanding, and to direct one. 
what is to be done as well as to fee to the doing of it. pou 
For the exiſtence of a legiſlative body is not 2 tive 
inconſiſtent with the notion of prerogative. repr 

III. By the civil conſtitution of government in any of t 
nation is meant the eſtabliſhed form of exerciſing the ¶ nob! 
ſupreme or governing power within that nation, which WW repr 
we have juſt now proved to be the legiſlative power of 1 
it. The ſimple conſtitutions of government are com- 1 
monly reduced to theſe three, monarchy, ariſtocracy, 
and democracy : by which we are to underſtand, that 
there are three different ſorts of legiſlative bodies; any 


of which may be eſtabliſhed in any nation; and each of pub 


which may be called ſimple, becauſe each of them is uni- ¶ of t 
form or alike in all its parts. The conſtitution is demo- laws 
cratical, when the legiſlative power is exerciſed either by not 
the collective body of the people, or by repreſenta- mix 
tives, which they chuſe from time to time. It is ariſto- quit 
cratical, when this power is exerciſed by the nobles, I mor 
that is, by a ſmall and ſelect body of men, who after I 
their original deſignation to this office are elective no one 
longer, but tranſmit their power to their heirs or to other I rell 
© See C. III. 5X. a « 
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eſtabliſhed ſucceſſors. It is monarchical, when this power 
is exerciſed by a king, that is, by a ſingle man; whether 
upon his demiſe it is tranſmitted to his heirs, or to other 
eſtabliſhed ſucceſſors, or to ſuch ſucceſſors, as ſhall up- 
onthat event be choſen. We cannot indeed properly ſay, 
that in this laſt form of government all the parts of the 
legiſlative body are alike; becauſe the whole body con- 
ſiſts of only one perſon : the form however is a ſimple 
one; becauſe there is no mixture or diverſity of parts in it. 

The conftitution of government is called a mixed 
one, when two or more of theſe ſimple forms are com- 
pounded, or joyned with one another. Thus the legiſla- 
tive hody may conſiſt either of the whole body, or of a 
repreſentative body of the nobles and of the people; or 
of the king and the people; or of the king and the 
nobles alone; or of the king, and the nobles, with the 
repreſentatives of the people. 

The mixture in this laſt form will be a little varyed, 
if the king is entruſted with the executive power in 
ſuch a manner as to have any prerogative joyned with 
it: or if the repreſentatives of the people claim a right 
of eſtabliſhing any ſort of laws, whether relating to the 
public revenue or to any other matter, and the conſent 
of the other two parts of the legiſlative body to ſuch 
laws is conſidered as a thing of courſe, which they are 
not to refuſe. In either of theſe caſes the form is ſtill a 
mixed or compound one, though the compoſition is not 
quite the ſame. In the former caſe it approaches towards 
monarchical, and in the latter towards democratical. 

IV. When a number of perſons, who are equal to Origin of 
one another, that is, who are free, * as all men natu- 3 


rally are free, from any juriſdiction or authority over one * gun 
| Ot the le- 
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another, have united themſelves into a civil ſociety; 
the natural reſult of ſuch an union is a legiſlative 
power. But then there is originally no legiſlative body 
diſtinct from the collective body of the ſociety. All 
and each are obliged to conform themſelves to what- 
ever the whole or the major part ſhall agree upon: but 
as no one perſon, nor any ſelect number of perſons, 
can have any right to preſcribe to the reſt; ſo neither 
is this collective body of men naturally obliged to elect 
or ſettle a number of repreſentatives, who ſhall have 
authority to act for them, or to determine what is to 
be done and what to be avoided. Each member of the 
ſociety has originally a right to act for himſelf, as a 
member, that is, to deliberate with the reſt, and to 
give his ſuffrage upon ſuch points as come before them. 
It is neceſſary therefore to look farther than the com- 
pact, by which men unite themſelves into a civil ſoci- 
ety, in order to find out the origin of any other civil 
conſtitution of government, beſides ſuch an one as is 
popular or democratical in the fulleſt extent of that 
word. 

There is indeed an original * legiſlative power in every 
civil ſociety; but ſome farther act is neceſſary, beſides 
the mere union into ſuch a ſociety, before this power 
can be naturally veſted in any one part of the ſociety 
excluſive of the reſt; before a king, or the nobles, can 
have a right of making laws, which ſhall bind the 
whole; or before the people ſhall be obliged to act by 
repreſentatives, or to be concluded by the ſenſe of any 
part of the ſociety, inſtead of acting in their collective 
capacity, ſo as to be concluded by nothing leſs than 
the general ſenſe of the collective body. All men, be- 


See B. II. C. I. III. „see B. II. C. III. $I. 
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ore they are conſidered as members of a civil ſociety, 
are equal to one another, and are likewiſe independent 
of one another; each has naturally a right to think and 
to act for himſelf. This independency is in ſome mea- 
ſure limited by their entering into civil ſociety. If 
there is no expreſs agreement, yet the very act of en- 
tering into ſuch ſociety is a tacit agreement, which 
makes them ſo far dependent upon the general ſenſe 


and will of the whole body politic, that they are from 
thence obliged to conform themſelves to that general 


ſenſe and will, But if they are conſidered merely as 
members of a civil ſociety; if nothing more is ſuppoſed 
to have paſſed, beſides that agreement, either expreſs 
or tacit, by which they united themſelves into ſuch a 
ſociety; they would ſtill have a civil equality: this 
nion, though it has produced a legiſlative power, has 
ot lodged it in any particular hands; it leaves each 
ember as free to act for himſelf in a civil capacity, 
as he before was in a natural capacity. From hence 
then it follows, that the obligation of being ſub- 
ject to a legiſlative power in any one man, or. in any 
body of men, though this body is within the ſociety, 
If it is different from the whole collective body, is a 
farther abridgment of natural liberty, than what ariſes 
erely from the agreement, by which mankind unite 
nemſelves into civil ſocieties. But every abridgement 
of liberty, which is made without our conſent, either ex- 
preſs or implyed, is contrary to the law of nature. No 
1v1il conſtitution of government therefore, which is not 
purely democratical, can be eſtabliſhed conſiſtently 
vich the law of nature, without a farther agreement 
between thoſe, who are members of the ſame civil ſo- 
ety : we may indeed ſay, that without ſuch an agree- 
ent no conſtitution of government, that we know of, 

or 
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or read of, could have been formed: becauſe there 
does not appear ever to have been any conſtitution ſo 
entirely democratical, as to allow every member an 
equal ſuffrage in all matters of legiſlative power. In 
the moſt popular forms of government, perſons of no 


fortune, women, and ſuch as are in their civil mino- I 


rity, whether they are in their natural minority or not, 


are uſually excluded from having any ſhare in the ex- J 


erciſe of the legiſlative power. 

There is no great difficulty in conceiving, that' no 
ſingle perſon can claim the legiſlative power in a civil 
ſociety, in conſequence of that compact only, by 
which the ſeveral members united themſelves into one 
body, with a view of preſerving their rights and of ad- 
vancing a general good. An excluſive legiſlative power 
in a king muſt planely be the effect of ſome farther i 
compact. Nor is it more difficult to underſtand, that 
there cannot without ſuch farther compact be any 
ſuch thing, as an ariſtocratical conſtitution of govern- 
ment. There is not naturally in any civil ſociety, mere. 
ly as a civil ſociety, any ſelect and ſtanding body of 
men with an excluſive legiſlative power. Whenever 
a power of this fort is lodged in ſuch a legiſlative 
body, it muſt, in order to be conſiſtent with the na- 
tural rights of mankind, have been lodged there by 
ſome other act, beſides the original agreement, upon 
which the ſociety was formed. The neceſſity of ſup- 
poſing ſuch a ſubſequent act is not ſo apparent in 
democratical conſtitutions. But yet it will, upon en- 


quiry, be found neceſſary to ſuppoſe ſuch a compact; 
if we conſider what conſtitutions are called democra- 


tical. In many conſtitutions, which are ſo called, the 
legiſlative power is veſted in the repreſentatives of 
the 
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| the people, and is not exerciſed by the collective 
body. Here then we planely find another compact 
beſides that, which formed the ſociety: at leaſt we 
find an act of electing ſuch a repreſentative body 
and of delegating the legiſlative power to it: which act 
is different from the original compact, that joyns the 
ſeveral individuals into one civil ſociety. Suppoſe, that 
each member of this repreſentative body is choſen for 
life, and that upon every vacancy, by the death of any 
member, the collective body has the right of filling up 
ſuch vacancy : we may aſk on the one hand, how each 
member came to have a right to make a part of the 
repreſentative body, as long as he lives? that is, why 
the collective body has not a right of diſplacing him, 
ſo as to make a vacancy, till he dies? It will be impoſ- 
ſible to ſhew, that he has any ſuch claim, againſt the 
collective body, from the nature of civil ſociety, with- 
out having recourſe to ſome farther act, beſides that, 
which formed the ſociety by uniting the ſeveral mem- 
bers of it into one collective body: and this farther act 
| have here called a compact. If there had been no 
ſuch compact or ſettlement; no reaſon can be aſſigned 
ſrom the mere nature of fociety, why the legiſlative 
power ſhould be veſted in the repreſentatives of the 
people, rather than be exerciſed by the collective body; 
or why, if ſuch repreſentatives are once choſen, they 
ſhould continue for life, rather than for a certain num- 
ber of years, or rather than during the pleaſure of rheir 
conſtituents, Suppoſe again, that the legiſlative power 
is veſted in repreſentatives choſen for a certain term of 
'ears; this is fo far from being a form of govern- 
ment, which ariſes immediately from the nature of 


vil ſociety, or from the original compact, by which 
ſuch 
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ſuch ſocieties were formed, without the aid of any far. 
ther agreement, conſent, or compact, that a form off 
government of this ſort would be precarious; it could 
in its own nature laſt no longer, than during the term 
of years, for which the appointment of the repreſenta. 
tives was made, but muſt upon the expiration of this 
term be continually renewed by fuch conſent or com- 
pact. For when the term is expired, for which the re- 
preſentative body with legiſlative power was choſen; 
the legiſlative power would naturally return to the col. 
lective body, in which it was originally veſted. Andi 
this collective body would then be at liberty to act, a 
they pleaſe, in regard to the future exerciſe of that 
power. The people in general might either keep it 
and exerciſe it themſelves; or they might chuſe a re- 
preſentative body, which ſhould continue, either for the 
ſame, or for a different term of years, or during the 
lives of each repreſentative member; or they might 
appoint a body of nobility, and give legiſlative power to 
them and their heirs, or to them and ſuch ſucceſſors a 
ſhould be then ſettled ; or laſtly they might delegate 
the legiſlative power to one ſingle perſon, and ſo intro. 
duce a monarchical conſtitution. 

Even in conſtitutions, which approach as near as any, 
that we know of, to perfect democracies, ſome farther 
compact, beſides that, which formed the ſociety, mull 
be underſtood to have intervened in order to ſettle the 
legiſlative body. The nature of civil ſociety does not 
exclude women from having a ſuffrage in making laws; 
that is, it does not exclude them from being a part d 
the legiſlative body. If from obſerving either our o 
manner of chuſing repreſentatives, or the manner dl 
making laws in other forms of government, where the 


peopt 
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people act in a ſeemingly collective body, and not by 
their repreſentatives, we have been led to imagine, that 
women are by the nature of civil ſociety excluded from 
a ſhare in the legiſlative; we may correct this notion 
by conſidering, that * women, as well as men, have a 
natural right to their liberty, before they join them- 
ſelves to civil ſociety, and have, as well as men, a right 
to act as members of ſuch ſociety, after they have ſo 
joyned themſelves to it. The conſequence of which is, 
that till ſome act of the ſociety, ſubſequent to the form- 
ing of it, has by general conſent excluded women from 
a right of ſuffrage, they might naturally claim it. But 
perhaps the reader may be more readily led to correct 
his miſtake, if we only aſk him, whether he has never 
heard of a queen upon the throne; in thoſe countries, 
where, by being ſeated: there, ſhe has a ſhare in the le- 
giſlative power or makes a part of the legiſlative body? 
Nocivil laws, no civil conſtitution of government could 
give, or even allow, ſuch a power, as this, to a woman; 
if it was contrary to the nature of civil ſociety for a 
woman to have a ſhare in matters of legiſlation. If 
then the reader, from ſuch facts as theſe, is informed, 
that it is not contrary to the nature of civil ſociety 
for women to have a ſhare in the exerciſe of legiſlative 
power; we may next aſk him, by what means it comes 
to pals, that, in the moſt popular forms of government, 
they ſhould not be conſidered as a part of the collective 
body in the buſineſs of legiſlation ? Nothing but com- 
pact or agreement can have juſtly excluded them. If 
therefore, when the people are ſuppoſed to act in their 
collective body,'whilſt they exerciſe legiſlative power, the 
women, who are members of the ſociety, make no part 

t See B. I. C. X. III. 
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agreement, and did not naturally or neceſſarily ariſe 
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of that collective body; even ſuch a democratical con- 
ſtitution as this muſt have been ſettled by ſome farther 


out of that compact, by which the ſociety was formed. 
What we have ſaid of women may, without much va- 
riation, be applyed to perſons, who are * naturally at 
years of diſcretion, but yet are excluded from the right 
of voting in matters of legiſlation, even in the mc} 
popular forms of government, becauſe they are not 


arrived at that period of life, which the civil laws of led 
the country have fixed as the limit of minority. It will, que 
I know, be thought a very obvious anſwer to this diffi- WW whi 
culty, to ſay, that the laws have excluded them. But this that 


anſwer does not take the matter up high enough: for we 
are not enquiring how they came to be excluded, after a 
legiſlative body was formed, in which they have no ſhare; 
but how ſuch a legiſlative body came to be formed at all. 
Allow me only, that, till ſuch laws, as exclude them, 
were made, they had a right of ſuffrage, as parts of 
the collective body; and this conceſſion will be enough 
for my purpoſe. For if they are not excluded from 
ſuch a right by the nature of civil ſociety, the conſe- 
quence is, that they never could have been juſtly exclu- 
ded at all, if there had been no compact or agreement of 
the whole collective body, by which they were excluded. 
The ſame ſort of reaſoning is ſtill farther applicable to 
perſons, who are in their own power, that is, who are 
not ſlaves, and yet are not conſidered in the moſt popu- 
lar forms of government, as parts of the collective body, 
only becauſe they are poſſeſſed of little or of no land 
within the territories. The *© nature of civil ſociety does 
not exclude ſuch perſons from being parts of the col. 


dSee B. I. C. XI. VIII. See B. I. C. I. XII. 
lective 
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on- Ml lective body. If therefore they are excluded in the moſt 


popular forms of government; even ſuch popular forms 
muſt have owed their eftabliſhment to ſome farther 
act, and cannot have immediately ariſen out of the 
compact, by which men are conſidered as n 
themſelves into civil ſociety. 
I have been the more particular in explaning this 
matter, becauſe it does not ſeem to have been well 
attended to: and for want of underſtanding it we are 
led into many haſty and miſtaken concluſions in ſeveral 
queſtions relating to civil government. The point, 
which I have been endeavouring to make out is in ſhort, 
that, beſides the compact, which unites a number of 
perſons into a body politic, and gives them an original 
legiſlative power, as a collective body, it is neceſſary, 
that there ſhould be ſome farther act of mutual conſent, 
in order to ſettle any other legiſlative body ; that is, in 
order to eſtabliſh a form of government in any civil ſo- 
ciety whatſoever, Unleſs indeed we could find a ſociety, 
where the government is popular in the fulleſt ſenſe of 
the word; a ſociety, where all perſons of free condi- 
tion, who are old enough to be naturally capable of 
acting for themſelves, whether they are men or women, 
poor or rich, have a ſhare in the legiſlative power, 
and act by themſelves, and not by their repreſentatives. 
But whilſt we maintain, that to form a civil ſociety, 
and to ſettle a civil conſtitution of government, two 
{compacts or however two diſtinct acts of conſent are 
neceſſary ; there is no occaſion to maintain, that theſe 
two acts ſhould be done at different times. When we 
ſpeak of that act, which produced the conſtitution 
Pof civil government, and formed a legiſlative body, as 


ſubſequent to the compact, which formed the civil 
VOL. II. F ſo- 
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ſociety, and produced an original legiſlative power 


in the collective body; it is not neceſſary, that one off 
theſe acts ſhould be ſubſequent to the other in order 
of time: for there is no reaſon in the nature of the 
thing that ſhould hinder them from being done togę· 
ther. But ſtill in the order, in which we conceive them, 
the compact, that eſtabliſhes a legiſlative body, different 
from the collective body of the whole ſociety, muſt be : 
conſidered as ſubſequent. to the compact, which form 
the collective body itſelf : becauſe we cannot conceive 
« legiſlative body different from the collective body to E 
be ſettled; unleſs we firſt conceive, that fuch colle. 3 
Ctive body has itſelf been formed. 4 
Neither is there any reaſon for maintaining, that the. * jon 
compact, which ſettles the form of government o 
eſtabliſhes the legiſlative body, muſt neceſſarily be a Wociet 
expreſs one. As men may unite themſelves to a ci if of m 
ſociety by tacit agreement; ſo likewiſe, when they aue Went 
ſo united, they may by tacit agreement ſettle a form off * 
government. Any of our alienable rights may be loſt, 
and what we fo loſe others may acquire, by uſage | 
cuſtom, or preſcription. The right of ſnaring in per 
fon in the exerciſe of legiſlative, power, which original 
ly belongs equally- to every member of civil ſociety, 
may not only be loſt by the particular and expreſs con- 
ſent of each, but by the joynt act of the majority, or 
by the long forbearance of all other members to uſe it, 
except thoſe, who, by ſuch long forbearance of the relh 
are eſtabliſhed into the legiſlative body. 
We may now, perhaps underſtand, what Grotiu 
means, when he tells us, that what he ſays in regard 
to kingly power in thoſe countries, where the legiſla 
L. I. C. III. 4 VIE. i 
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owe tive or ſupreme power is lodged 1 in the hands of one 
ne off man, is equally applicable to the power of the nobility 
order in ariſtocratical ſtates, - and even to the power of the 
the] people in democratical governments. For as a king, in- 
rope- veſted with legiſlative power, is to be conſidered as a 


het, legiſlative body, appointed by the conſent of the col- 


eren lective body of the whole ſociety ; ſo the nobles in ariſ- 
aſt bel Frocratical ſtates are a body of the ſame ſort appointed 
form fn the ſame manner : and even in democratical ſtates, 
deine ſince the legiſlative body is uſually a part of the people, 
dy to Fi and not the collective body of the whole ſociety, the 
colle. Negiſlative power of ſuch body muſt be derived from the 


; ame principles, and muſt reſt upon the ſame founda- 
at theſ N ion with kingly power in monarchical conſtitutions, 

nt off v. Since the power of any legiſlative body within a 
be aſ Wociety, whether ſuch body conſiſts of one perſon, or 
x civil pf more, depends ultimately upon a compact or agree- 
an nent of the collective body; it is plane, that every 
rm ol onſtitution of government, where either the whole le- 
e lot {ative body, or ſome part of it, is not always in be- 
uſage, ns, muſt naturally be precarious. For there can be no 
ompact but between two parties at leaſt : and if one 
pf the parties ceaſes to exiſt, the obligation of the other 
arty is at an end. If therefore the power of the legi- 
ative body ariſes from conſent, agreement, or com- 


pe 


— 
s con- 


ity, or aft, between ſuch legiſlative body and the collective 
uſe it, dody of the whole ſociety ; whenever the legiſlative 
e reſtii ceaſes entirely, the collective body is free to act 


s it pleaſes. This has already been taken notice of, 
rotiul hen we were ſpeaking of civil ſocieties, which act by 


How a 
Civil cons 
ſtitution 
becomes 
fixed, as to 
the legi- 
ſlative. 


regal uch repreſentatives as are choſen only for a term of 


ears. 
In thoſe forms of dell government, where the peo- 
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their ſhare in the legiſlative power by repreſentatives, 
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ple have 2 ſhare in the legiſlative power, and act by 
repreſentatives choſen for ſuch a term; the conſtin 
tion may however be ſo eſtabliſhed, as not to be pe 
carious ; provided that thoſe repreſentatives of the pet 
ple do not compoſe the whole legiſlative body, an 
that the other part of this body is conceived to h 
always in being. If there is no ſuch part of the Mis 
giſlative body in being, the compact ur agreement, uf Mair 
on which the conſtitution depends, will be no maj eo 
than a compact between the people and themſelves; 
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compact, which they may revoke at pleaſure, becau hey 
there is no other party in it. But if, when the terme orm 


pires, for which the repreſentatives of the people we 
Choſen, there is ſtill a king, who is a part of the leg 
tive body ; ſuch a mixed conſtitution will be a fot 
one. He is the other party in the compact; and as( 
the one hand the conſtitution, or rather the compal 
by which the conſtitution was regulated, does not 
low him a full legiſlative power in his own perſon, t 
ties him up from exerciſing ſuch power without then 
preſentatives of the people; ſo on the other hand! 
ſame compact obliges the people to go on in the fat 
manner, that they have done before, that is, to exerd9' 


not to change the form of government, in any reſpe 
by any aft, which they may da in their collec 
capacity. 

In an elective kingdom, if the 1g is the leg 
tive body of the ſociety, during his life, the legil 
tive power will, upon his death, return to its firſt orig 
to the collective body of the ptople: and there will 
nothing, which can properly be called a civil conſt 
tion, to hinder them, when it is ſo returned, | 

| mal 
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a bj aking what alteration they pleaſe in the future form 
nſti : of governmennt. Their choice of the former king was 
JE pre compact between him and them, by which the legi- 
e p ; ative power was entruſted with him, to be exerciſed 
Y. or the general utility, and for the ſecurity of the rights 
to lf the ſociety, and of its ſeveral members. But upon 
the is demiſe, there is but one party in the compact re- 
nt, u naining, and this party is the collective body of the 
Wcople. They are therefore releaſed from their obliga- 
Wion to continue under ſuch a form of government, as 
hey had once introduced, and may either renew that 
orm, or introduce any other, as they, at that time, ſhall 
dge to be moſt convenient. It will be otherwiſe, if any 
art of the legiſlative body remains, during the inter- 
ign. If there is for inſtance then in being a ſtanding 
ody of nobility, who are at all times a part and only a 
Wart of the legiſlative body; ſuch a body of nobles has 
jo conſtitutional right to act independently of the col- 
ctive body of the people in any inſtance, without a king 
t their head; they cannot therefore conſiſtently with 
e compact, which ſettled the conſtitution, make any 
hange in that conſtitution. And as the ſame compact 
inds the collective body of the people to them, this 
ollective body cannot, conſiſtently with ſuch compact, 
troduce any change in the conſtitution without their 
oncurrence. 

It will be nothing to the 8 to urge here in ge- 
Peral, that the laws of every ſociety are ſufficient to 
Montinue the conſtitution, to lay the collective body of 
e people under an obligation of renewing their re- 
uiWrelentatives in democratical ſtates, or of appointing a 
ew king in elective monarchies; even though during 
, fraſÞe® interreign, there is no legiſlative body, or no part 
au 2 legiflative body, in being, beſides the collective 
1 body 
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body of the people. For certainly, if the ſociety con- 
tinues during the interreign, there muſt, even in that] 
interval of time be a legiſlative power in exiſtence: and 
as there is then no particular legiſlative body, ſuch legi- | 
Native power muſt be veſted in the collective body. 
The conſequence is; that, during this interval, the col-N 
lective body may make or alter laws, as they pleaſe, 
by their general conſent. And if they then agree to in- 
troduce a new conſtitution of government, ſuch an 2. 
greement effectually repeals all thoſe laws, by which 
the old conſtitution is ſuppoſed to have been eſtabliſhed 
The conſtitution of civil government in a nation 
may indeed be ſaid to be ſettled by law; and perhapiſ 
the word may be a more proper one than the word com 
pact. But then if we trace ſuch conſtitution up to it 
firſt ſource, we ſhall find, that the law, which ſettles i 
muſt be ultimately derived from the joynt conſent d 
the locicty, that is, from the legiſlative power, not « 
any particular legiſlative body within that ſociety, buf 
or the whole collective body. The particular form 
government in any ſociety conſiſts in the particular ſo 
of legiſlative body, by which that ſociety is govern 
ed, or in the particular ſort of body, to which the | 
giſlative power of the collective body is given. Ti 
ſay therefore, that the form of government is ſettled « 
determined by any law, which is made by any partic 
lar legiflative body of a ſociety, different from the cc 
lective body, is the ſame in effect as to ſay, that ti 
legiſlative body makes a law, by which it gives ith 
legiſlative power, or that it makes a law, before it 
any power to make one. If we apply this to monarch 
cal governments, we ſhall readily ſee the abſurdity of! 
One ſingle perſon in a civil ſociety makes a law, 0 
whit 
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| which he gives himſelf legiſlative power. But how can 


this law be binding upon the ſociety, if he had not le- 
giſlative power, when he made it? He muſt have derived 


" his legiſlative power from ſome law, which was not of 


his own making, or elfe he could have no right at all to 


make this any more than any other law. Can we ſay in 


© ariſtocratical governments, that the ſelect few, who are 


n. but a part of the ſociety, have a legiſlative power over 
the whole in virtue of a law, which they themſelves eſta- 
4 bliſhed? If we would ſay any thing in defence of their 


right to any legiſlative power, we muſt go up to a 
higher ſource of law, to a legiſlative power veſted ori- 
Iginally in the collective body of the ſociety, which ſet- 
ted in this particular legiſlative body, all the power 
that they have of making laws, ſo as to bind the whole. 
In like manner we may aſk, in democratical ſtates, 
where the legiſlative body conſiſts of repreſentatives, or 
where it conſiſts of any thing leſs, than the whole col- 
lective body; by what law was this form of govern- 
ment ſettled ? Certainly it could not be ſettled by any 
law, which was made by ſuch legiſlative body : becauſe 
the law, that we are enquiring after, muſt have been 
made, before they were a legiſlative body : it being a 


gave them a legiſlative power over the whole com- 
munity. 

Upon the whole; as the law, which determines 
the civil conſtitution, is derived from the original 
legiſlative power of the whole ſociety; ſo no con- 
ſtitution, though it has been once determined, can be 
y otherwiſe fixed and permanent, than by ſuch a provi- 
ſon, as will prevent the legiſlative power from returning 
again to the collective body: becauſe if it ever docs to 

F 4 return, 


law, which eſtabliſhed them into ſuch a body, or which 
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return, the ſame legiſlative power, which determined 
the conſtitution at firſt, may either continue it or new- 
model it at pleaſure. And ſuch a proviſion is made in 
fact, where, by the original conſtitution, the legiſla- 
tive body, or ſome eſſential part of it, is continued 
always in being. We have already ſeen, that this may be | 
done in mixed forms of government ; and that for want 
of it even democratical governments and elective mo- 
narchies may be precarious conſtitutions. 

But though ſuch conſtitutions of government, as 


have provided a ſtanding legiſlative body, either in Mi 


whole or in part, are here called fixed or permanent 
ones; yet it is not neceſſary, that they ſhould continue 
for ever, or ſhould be unalterably the ſame, as long as 
the ſociety continues. They are called fixed or permanent 
conſtitutions; only becauſe they are not variable in their 
own nature. But yet we ſhall find in ſome of our future 
enquiries, that there are many ways, in which even 
ſuch civil conſtitutions, as theſe, are ſubject to alte- 
rations. 
What I have now called a law is what I before called 
a compact ſubſequent, in the order of our conceptions, 
to the compact, which unites the ſeveral members of a 
civil ſociety into one body. For the firſt agreement or 
conſent of a number of individuals to unite together M1 
and form one body politic, though it produces a legis- 
lative power, does not veſt ſuch power in any particu- 
Jar part of the body, but in the whole. It does not give 
a legiſlative power to any ſingle perſon, as in monar- 
chies; or to a few ſelect perſons, as in ariſtocracies; or 
to repreſentatives choſen by the people, or indeed, to 
any part of the people excluſive of the reſt, as is com- 
monly the caſe in what are called democracies. The 
original 
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original legiſlative power of the whole ſociety cannot 
be veſted in any particular legiſlative body, within that 
ſociety, any otherwiſe, than by means of a law, which 
is the effect of that original legiſlative power: and, as 
we ſhall ſee hereafter, ſuch a law is followed by an a- 
greement or compact between the collective and the le- 
giſlative body. When the ſociety has agreed to veſt its 
legiſlative power in a certain perſon or in a certain 
number of perſons; this perſon or theſe perſons, ſo 
appointed, become the legiſlative body of that ſociety, 
in conſequence of their acceptance of this power and of 
their agreement to exerciſe it in a body of ſuch a form, 
as is then ſettled. 


ne as VI. Though we principally regard the nature or form Executive 
anent Nof that body, in which the legiſlative power in any 22 
their nation is veſted, when we denominate the conſtitution of 
uture government, in that nation, monarchical, or ariſtocra- 
even tical, or democratical, or mixed; yet in order to form 
alte - Na full and diſtinct notion of ſuch conſtitution, we muſt 
conſider in what ſort of a body the executive power is 
called veſted. This, which is the power of exerting the joynt 
tions, ¶ ſtrength of the ſociety, is originally veſted in the whole 
3 of à collective body. If we look no farther, than the firſt 
ent or compact, which united the ſeveral individual members 
gether into one ſociety ; though an executive power would ariſe 
legis- ¶ out of ſuch a compact, yet this power could not, by 
rticu- ¶ this compact alone, be lodged any where elle, than in 
t give the collective body of the ſociety. The public will is 
nonar- ¶ the active principle, which puts the public force in 
es; of © motion: and if nothing has paſſed between the ſeveral 
eed, to individuals, which compoſe it, beſides the general agree- 
; com ¶ ment of uniting themſeves into a civil ſociety ; the pub- ( 
. The lic will of ſuch ſociety is naturally the joynt will of the 
riginal whole, 


If 


5. 


90 


INSTITUTES OF B. I. 


If the executive power is lodged any where elſe; if | 
the will of any one perſon, or of any number of perſons, | 
leſs than the majority, puts the public ſtrength in mo- 
tion, and is underſtood to have a right of acting with | 
this public ſtrength ; ſuch right muſt be founded in] 
ſome farther agreement, compact, or law, and could 
not naturally ariſe out of that compact or agreement, 
which merely produced the ſociety by uniting the ſeve - 
ral members of it into one body. Every individual in] 
the liberty of nature has a right to exert his own Þ 


ſtrength for his own defence and ſecurity : but each by I ;; 


becoming a member of civil fociety acquires a farther Þ 
right of acting with the common force of ſuch ſociety Þ 
for theſe purpoſes : and in order to acquire this right, 
he conſents to uſe his own force no otherwiſe, than as 2 
part of the common or public force. In this ſituation, i 


as long as nothing elſe has paſſed, his will has as much 
influence in actuating the common force, or putting it 
in motion, as the will of any other individual, who is 2 
member of the ſame ſociety with himſelf. This force 
does not indeed immediately operate upon his autho- 
rity, or by the direction of his will; but then he 
has as much authority, his will has as much influence 
in exciting its operations, as the authority or the 
will of any one elſe has. As there is a natural equality 
amongſt mankind, before they unite in civil ſociety, 
ſo there is a ſocial equality amongſt them, after they are 
united: the mere act of thus uniting does not give any 
one particular perfon, or any number of particular per- 
fons, authority over the reſt, This act binds each indi- 
vidual to fubmit himſelf, in judging of his duty, to ſuch 
rules, as the common underſtanding preſcribes, and to 
corform his will, in uſing any force for his own defence 


of ; 
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or ſecurity, to the common will of the ſociety. But the 
ſame act, which binds hit to this, gives him a right to 


have his underſtanding confidered/as a part of the com- 


mon underſtanding; that is, it gives him an equal 
right with any of his fellow. citizens to deliberate and 
determine concerning the rules of duty; and it gives 
him likewiſe a right to have his wilt confidered as a 


pat of the common will, that is, it gives him an equal 


right with any of his fellow-citizens to excite the pub- 
lic force or to put it in action. The conſequence of this 
ss, that an executive body in a civil ſociety, if it is not 
the whole collective body of ſuch ſociety, can be no 
EZ otherwiſe naturally formed, than the legiflative body is: 
as ſome compact, agreement, or law, beſides that, which 
# binds the ſociety together, is neceſſary to give any par- 
$ ticular perſon or perſons the authority of preſcribing 
rules of duty to the reſt, or to eſtabliſh a legiſlative 
body; ſo alike compact, agreement, or law is neceſſary 
to give any particular perſon or perſons the authority of 
ating with the public force, excluſive of the reſt, or 
to eſtabliſh an executive body. By the mere conſent to 
unite and form a civil ſociety a legiſlative power and 
an executive power are produced: but if no other act 
has paſſed within the ſociety, which is ſo formed, the 
collective body is the natural ſeat of both theſe powers. 
Whenever therefore we find either a legiſlative body 
or an executive body diſtin& from the collective body; 
ſuch legiſlative or ſuch executive body muſt have been 
created by ſome farther act of conſent: they are form- 
ed by ſome farther compact between the collective body, 
in which theſe powers were originally veſted on the one 
hand; and the legiſlative or executive body, in which 
the conſtitution veſts them, on the other hand. 
Hy | VIL. 
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Deſpotic VII. Though we here conſider. the legiſlative and 


—_ executive bodies as diſtinguiſhed from one another, by 


produced. being employed about different objects, or in different 


poſing, that both theſe powers may poſſibly be veſted 


compact, by which theſe powers are conveyed, has 


or of more, the conſtitution is called deſpotic. If they 


tic monarchy : if in a ſelect body of nobility, it is a de- 
ſpotic ariſtocracy; if in the repreſentatives of the peo- 


the whole acting by joynt conſent, it may properly 


they are both veſted in a body compounded of any 
two or all of theſe parts, the conſtitution, though a 
mixed one, will ſtill be a deſpotic one. In all theſe 
caſes the ſame body, which preſcribes what is to be 
done, having the public force in its hands to compel 
the execution of it, is ſubject to no conſtitutional checks 
or controls: it is poſſeſſed of the whole power of go⸗ 
vernment, and conſequently is as abſolute, as it is 
poſſible for civil power to be. I ſay, as it is poſ- 
ſible for civil power to be; becauſe civil power, when 
it is veſted any where, unleſs in the collective body 
of the ſociety, however abſolute it may be in ſome 
reſpects, is not ſo in all: we call it abſolute, where the 
conſtitution has provided no conſtant and uniform con- 
tro! of it; that is, we call it abſolute, when it is ſoin 
reſpect 


provinces z yet it is not neceſſary, that theſe bodies . 
ſhould be different from one another in fact. Whatever 
prudential reaſons there may be; there does not appear 
to be any reaſon in the nature of the thing, againſt ſup- | 


28 228 


in the ſame perſon or in the ſame body. Where the 


eſtabliſhed both of them in the ſame perſon or in the a 
ſame body, whether that body conſiſts of one perſon [| 


are both veſted in one man, it is an abſolute or deſpo- | 


ple, or in any part of them, which is not a majority of 5 


enough be called a deſpotic democracy; and laſtly, if f 


C 


* 
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reſpect of any conſtitutional reſtraint, But ſtill, as it ĩs 
only civil power it will be limited by its own nature: 
for as this is a power formed for certain purpoſes, it 
cannot in its own nature be ſo far abſolute, as to be 
free either to promote thoſe purpoſes or to prevent them. 
What means of redreſs are to be uſed, when deſpotic 
governours, be they monarchical, ariſtocratical, demo- 
cratical, or mixed, act contrary to the nature of that 
power, with which the conſtitution has entruſted them, 

will appear in ſome of our following enquiries. 

VIII. The executive power continues, where the FExecu- 
firſt agreement of the individuals to unite into a civil tive _ 
ſociety naturally placed it, in the collective body of the 
ſociety; if the magiſtrates, who put the public force 
in motion or act with that force, are appointed by the 
people, and continue, whilſt in office, ſo far accounta- 
dle to their conſtituents, that the people in their colle- 
ive body are the laſt reſort; that is, if in judicial mat- 
ters an appeal lies to the people againſt the ſentence of 
any magiſtrate, and in matters of war or peace, conven- 
tions or alliance, nothing can be finally determined with- 
out the concurrence of the collective body. But though 
the magiſtrates are originally appointed by the people in 
their collective capacity, and though this appointment 
is only temporary, ſo that at the expiration of the term, 
for which their office was given them, the executive 
power will again revert to ſuch collective body; yet if, 
in the mean time, what thoſe magiſtrates do 1s final, 
and no appeal lies from them to the people, the execu- 
tive power is veſted in their hands. 

Such an executive body will indeed be of ſhort con- 
tinuance in itſelf; and the conſtitution will in this re- 
ſpect be liable to frequent changes: becauſe upon every 

EX» 


INSTITUTES OF B. H. N © 
expiration of the term, for which the magiſtrates were is 
appointed, the executive power reverts to the people, c 
in whom it was originally veſted: and they are then as pt 
much at liberty, as they were from the beginning, ſu 
either to exerciſe it for the future in their collective 2 
capacity, or to diſpoſe of it in the ſame manner, that b 


they did before, or in any other manner, that ſhall then Þ cc 
appear to, them to be more convenient. If, inſtead gf . na 
appointing, a number of magiſtrates; they have appoint- bs 
ed only one, and have left the appointment of the reſt 
to him; he cannot be conſidered as the executive 19 
bogy, if the public force of the ſociety, cannot upon pa 
all occaſions be exerted by his ſole authority without if 
the expreſs concurrence of his conſtituents.» When ſuch Þ alte 
a magiſtrate. is appointed, as acts independently of the 1 
collective body of the people, and is commiſſioned. by Þ to | 
them to exerciſe the publick force by his own au- ÞY the 
thority, without their expreſs concurrence; he then be- 
has this power only for a term of years, or if this power ¶ obec 
_ laſts even. for his life, but no ſtanding proviſion: is till! 
made to continue the like magiſtrate, either by making] ſons 
the office hereditary in his family, or otherwiſe; the form 
conſtitution will, be only temporary. At his death, or at Bed, a 
the expiration of his term, the executive power reyerts {of d 
as before; and. the people being bound by no law of partie 
no compact to go on in the ſame manner, may either hiſto 
renew the ſame or introduce a different ſort of execu- Nof i 
tive body, as they ſhall judge moſt convenient. Where of ge 
the executive body, after it is once appointed, continues biſto 
always in being, as it does, either if it conſiſts of a num - ¶ Was 1 
ber of perſons, ſome of which remain though others die, vide 
or go out of office, or it it conſiſts of only one perſon, and. T 


C.IV. 
is made hereditary, ſo that upon his demiſe his heir ſuc- 
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_ ceeds immediately into his right; there is then: a per- 


petual obligation ariſing from the compact, by which 


ſuch executive body was formed : becauſe there is then 
W a party always in exiftence, to whom the collective 
body of the people are bound by that compact. The 
conſtitution is by this means as fully eſtabliſhed, as the 
nature of the thing can admit of. It may indeed be chang- 
ed, but it is not variable in itſelf : ſuch a conſent, as in- 
troduced it at firſt, may alter it afterwards ; or as it is 
founded in compact, a breach of that compact on the 
part of the executive body will give the collective body, 
if not a conſtitutional, yet certainly a natural right to 
alter it. 


IX. The point, in which each — perſon ſeems National 


„ to be moſt intereſted, is to be able to judge what is conſtitu- 


tion a 


the particular form of government in the nation, to queſtion 
which he belongs. For, as he owes obedience to the K 
ſovereign power, he cannot either know to whom his 

obedience is due, or ſettle the proper meaſures of it; 

till he has firſt informed himſelf to what perſon or per- 

ſons the ſociety has entruſted this power. But as the 
forms of government, which may poſſibly be eſtabliſh- 
ed, are very various, there does not ſeem to be any way 
of determining what form has been eſtabliſhed in any 
particular nation, but by acquainting ourſelves with the 


either Fhiſtory and the cuſtoms of that nation. A knowledge 


xecu- wot 1 its preſent cuſtoms will inform us what conſtitution 


* here 
itinues 
num 


of government obtains now; and a knowledge of its 
Miſtory will inform us by what means this conſtitution 
Was introduced or eſtabliſhed. This ſeems to be ſelt- 


rs die, x pens, upon the principles already laid down. 


n, and 


The ſovereign power, both in its legiſlative and in its 
executive 
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executive part, is originally ſeated in what Grotiu 
calls . the general ſubject of ſuch power, that is, in the. 
ſociety itſelf conſidered as one collective body. If there. 
fore there is, within the ſociety, what he farther calls 21 
particular ſubject of ſuch power, that is, if there is am ? 
legiſlative or executive body, which does not take it 5 anc 
the whole collective body; this legiſlative and thi | fro 
executive body muſt have been eſtabliſhed either by 

expreſs or by tacit compact: and the terms or con. , 
ditions of ſuch compact cannot be found any when] 5 


849 
— 
1 
22 


elſe but in e records, or ſtanding cuſtoms off be : 
the nation. Loft 
Some indeed, who are better pleaſed with amuſing => ſari] 
themſelves in ſpeculations, than with enquiring into 
facts, have endeavoured to ſettle our notions of civil 5 2 
conſtitutions by abſtract reaſonings: as if ſuch reaſon : prer 
| ings alone would be ſufficient to teach us univerſally, coll: 
what form of government is eſtabliſhed in all countries gl e 
without attending to the hiſtory or cuſtoms of any. AW The 
this method favours the idleneſs of ſuperficial politician X 
it is no wonder, that theſe abſtracted philoſophen chic 
ſhould have many followers. Moſt men are willing i gove 
be thought very knowing in all queſtions, which relatF Fires 


to the conſtitution of civil government in their om ginir 
country; and few are willing to take ſo much pains, a Parer 
is neceſſary to give them a tolerable inſight into ſudſ ſhou 
queſtions. It would be a great expence of time and child 
bour to read hiſtory, to collect and conſider uſages ot ſ 
cuſtoms, to ſearch records, to examine and compare 
facts. But ſuch abſtract arguments are eaſily invented 
as will ſerve to puzzle both the inventer and his diſc 
ples, though they ſhould neither be convincing to him 


x I. I. C. III. 5 VIII. 
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ſelf, nor to any one elſe. This ſeems to be the reaſon, 
why moſt of thoſe, who write or talk about the conſti- 
tution of civil government in our own or in any other 


_ 1 „1 1 
* Ge . 
7 1 


3 


country, ſhould deal more in metaphyſical reaſonings, 
s an than in arguments drawn from facts and obſervation, 
ke u and ſhould chuſe to learn their political principles, rather 
| this : from the ſubtilties of ſchoolmen, than from records and 
er byÞ hiſtory. 
r con. 8 Sometimes we are told on the one hand, that mo- 
where narchy is the beſt form of government, that it muſt 


ms off be a natural form, becauſe the providential government 
Hof the world is of this ſort, and that, as it ariſes neceſ- 
auſing farily out of parental authority, no other form can 
g into | { poſſibly be eſtabliſhed of right, whatever may have been 
f civiſWdone in fact. On the other hand we are told, that ſu- 
reaſon — civil power is naturally and unalienably in the 
erſally collective body of the people; and that conſequently 
ntrits all eſtabliſnments, which ſuppoſe a ſupreme power any 
ny. AW where elſe, muſt be mere uſurpations. 


ciciansſ X. What is generally urged to prove, that monar- Monar- 
ſophenſſWechical conſtitutions are the only natural forms of —_ 
ling u government, is ſcarce worth examining. ' We have tiors not 
h relate lready een at large, how little reaſon there is for ima- u = 
ir oui gining that monarchical power ariſes naturally out of others. 
ains, s NY ental authority; or at leaſt for imagining, that it 


ould ſo ariſe without the aid of compact. And if 
hildren, after they are come to years of diſcretion, are 
not ſubject to any civil power of their father, till they 
have conſented to it; they might naturally have with- 
olden their conſent, ſo as to continue in that freedom 
ic nd independency, to which they were born; or might, 
D/ giving a like conſent elſewhere, have eſtabliſhed any 
| 'See B. II. C. II. 5 IV. n 
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it is poſſible for them to make choice of another. How- 


bably determine any nation, to chuſe another ſort of i 
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other civil government, either of the ſame form with 
what would have ariſen in their own family, if chey | 
had agreed to remain under the civil power of their 
father, or of any other form, which they like better. 

Notwithſtanding the providential government of the 
world may be called monarchical; this is no reaſon 
why mankind ſhould be bound to eſtabliſh the ſame 
form in civil ſocieties. Nor is it even an inducement to 
copy this form; till human monarchs can be ſhewn to 
have the ſame knowledge, to contrive for the benefit of Wnat 
their ſubjects, and the ſame goodneſs, to diſpoſe them ſti 
invariably to purſue this benefit, that God has to con- 
trive for and to purſue the benefit of all his creatures. 

As to the ſuperiour advantages of monarchical go- i 
vernment above any other form, it muſt at leaſt be 
allowed, that they are very far from being ſelf-evident: 
and conſequently, even ſuppoſing them to be greater 
than they really are, it is very poſſible for a nation, in 
eſtabliſhing its civil conſtitution, not to be aware of 
them. And ſince the collective body of the people is 
originally at liberty to introduce what form they pleaſe, 


ever, all theſe ſuppoſed advantages would be found, up- 
on enquiry, to be at leaſt balanced, or rather to be out- 
weighed by many inconveniences, which would pro- 


conſtitution: if they were not miſled for want of pro- 
proper deliberation, or were not driven by diſtreſs to 
fix upon what in better circumſtances they would not 
have choſen. 
Politicians are however very well employed in com- 
paring and balancing the advantages and inconveniences Þ 
of cach form of government with one another. For 
though 
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vih though the reſult of their enquiries will never deter. 
hey ; mine what form it is, which any particular nation has 
heir Feen to eſtabliſh, yet it may ſerve to ſhew every na- 
. tion what is the moſt deſireable form, and may lead 
the dem, as they have opportunity, to make ſuch altera- 
aſon tions in their own, as will bring them nearer to that 


Point, if they cannot quite reach it. Certainly our 
nt to {engliſh poet has but little reaſon on his ſide, when he 
n to {Wepreſents ſuch an enquiry, as the buſineſs of fools, and 
fit of Mnaintains, that the only difference between civil con- 
| itutions of government conſiſts in the better or worſe 
Wdminiſtration of them: for that conſtitution is in his 
Judgment to be called the beſt, let it be what it will, 


ſame 


res. 

l go- ; yhich is beſt adminiſtered. Whatever public benefit 
ſt be {Wepends upon the character of the perſons in power, it is 
dent: {Mcrived from their wiſdom and goodneſs, and not from 
reater he nature of the form of government. So that to call 


on, in What form the beſt, which is beſt adminiſtered, ſeems to 
are of | ſpeaking improperly. Or if we will call it the beſt, 

pple is Ne mult in the mean time allow, that it is the beſt by 
pleaſe, ccident only, and not in its own nature. In the common 


How- {ourſe of human affairs it is almoſt impoſſible to pre- 
d, up- {ent the civil power from coming into the hands of 
e out- Weak and bad men, whatever the conſtitution is. That 
d pro- Norm of government therefore is beſt in itſelf, which 


guards moſt effectually againſt this evil, or if this evil 
ver does happen, which lays the perſons in power 
nder ſuch checks and reſtraints, as are moſt likely to 


ruſt is abuſed, which has provided the readieſt means 
or correcting the abuſes. An abſolute monarchy is a 
tonſtitution, which has fo little title to theſe characters, 
* Pope. Eſlay on man. Ep. II. lin. 305. 306. 

though Þ G 2 that 


prevent them from abuſing their truſt, or laſtly if this 


99 


| 
* 
> 
* 


9 5 


* — — — — — 
2 D 
ö a 0 — - dot 
— "7 22 2 OOO nth — here 


_ - 


100 


Monar- 
chical 
conſtitu- 
tions not 
impoſſi- 
ble. 


INSTITUTES OF B. Il E. 
that it can have no pretenſion to be thought the on 
natural, and much leſs the only poſſible, form of govern · ¶ fon; 
ment, upon account of its being the beſt form. if it 

XI. But yet it does not appear on the other hand, tion 
as Mr. Lock * maintains, that a monarchical go fam 


vernment is inconſiſtent with civil ſociety, and fo ca abſc 
be no form of civil government at all. The end d civil 
civil ſociety being, he ſays, to avoid and remedy tho bly 
inconveniences of the ſtate of nature, which neceſſani|Mthat 
follow from every mans being judge in his own cal ſite 
by ſetting upa known authority, to which every onet ; can 
that ſociety may appeal, upon any injury received, I. 
controverſy that may ariſe, and which every one d ; ever 
that ſociety ought to obey ; wherever any perſons ar to fo 


who have not ſuch an authority to appeal to, fu the d 


the deciſion of any difference between them, there thai then 
perſons are ſtill in a ſtate of nature. And fo is eve And 
abſolute prince in reſpect of thoſe, who are under li are u 
dominion. For he being ſuppoſed to have all, both EN to ha 
giſlative and executive power in himſelf alone, there no ju 
no judge to be found, no appeal lies open to any on hů, 
who may fairly and indifferently, and with authorinWcecid 
decide, and from whoſe deciſion relief and redreſs mi be ex 
be expected, of any injury or inconvenience, that mi be ſu 
be ſuffered from the prince or by his order: fo ti ſo tha 
ſuch a man, however entitled, czar, or grand ſignioſſociet 


or how you pleale, is as much in the ſtate of natun 
with all under his dominion, as he is with the reſt 
mankind. For wherever any two men are, who ha 
no ſtanding rule, and common judge to appeal to a 
earth, for the determination of controverſies of rig 
betwixt them, they are ſtill in a ſtate of nature”. 
© Lock's works. V. II. p. 198, 
T hovg 
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Though we ſhould not be able to ſhew, why this rea- 
ſoning is inconcluſive, yet we may be ſure, that it is ſo, 
if it proves too much; that is, if it proves ſome propoſi- 
tion to be falſe, which we are ſure is true. Now the 
fame argument, which he here urges to prove, that 
E abſolute monarchy is inconſiſtent with the nature of 
dil government, and conſequently that it cannot poſſi- 
T bly be a form of civil government, will equally prove, 
' N that any other form of government is likewiſe incon- 
W ſiſtent with civil ſociety, and conſequently that there 
can be no ſuch thing as any form of civil government. 
W Let us try this argument in another inſtance, Where- 
Never any perſons are, who have no authority to appeal 
co for the redreſs of any injury, which is received, or for 
che deciſion of any controverſy, which may ariſe between 
chem; there thoſe perſons are ſtill in a ſtate of nature. 
And fo is every legiſlative body in reſpect of thoſe, who 
Ware under its dominion. For this body being ſuppoſed 
Ito have all the legiſlative power in itſelf alone, there is 
no judge to be found, no appeal lies open to any one, 
who may fairly and indifferently, and with authority 
decide, and from whoſe deciſion relief and redreſs may 
be expected, of any injury or inconvenience, that may 
be ſuffered from ſuch legiſlative body or by its order: 
Wo that ſuch a body, if it does not conſiſt of the whole 
lociety, however it may be entitled, ſenate, or aſſembly 
Wot eſtates, or how you pleaſe, is as much in the ſtate of 
nature with all under its authority or dominion, as 1t 
Ws with the reſt of mankind. 
al to of It will ſcarce be replyed here, that we have not ſup- 
of rig i poſed the executive power to be veſted with the legis- 
ative power in this body, as they are both veſted in an 
blolute monarch : becauſe Mr. Lock would ſcarce 

G 3 allow 
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allow the executive body, if it is diſtin from the 
legiſlative, to be an authorized judge for deciding | 
any controverſy between the legiſlative body and the 
reſt of the ſociety, from whoſe deciſion relief and re 
dreſs may be expected of any injury or inconvenience, 
that may be ſuffered by any perſon in the ſociety fron 
ſuch legiſlative body. And if the executive body is not : 
ſuch an authorized judge; there will not, in point off 
wanting an authorized judge, appear to be any differencſ 
between the ſituation of an abſolute prince in reſpect of 
his ſubjects, and the ſituation of a legiſlative body un 
reſpect of the reſt of the ſociety. To ſuppoſe the exe 
cutive body to be ſuch an authorized judge, is to ſup 
poſe its power to be ſuperiour to that of the legiſlativ 
body; ſince giving the former ſuch an authority as this 
would be giving it authority to ſet aſide the acts of th 
latter. Nay the executive body is ſo far from being 
judge with authority to relieve and redreſs any incor 
venience, that may be ſuffered by any perſon within ti 
ſociety from the acts of the legiſlative body; that if! 
is veſted with no power, but what its name imports 
that is, with none but executive power, it is not! 
much as a check upon the legiſlative body. For as tht 
legiſlative power is the ſupreme power, ſo the executint 
body, if it is poſſeſſed of no other power, than what! 
merely executive, is naturally miniſterial to the legi 
lative, And it will be very difficult to find any diffe 
rence between a prince, who has all, both legiſlatin 
and execeutive, power in himſelf alone, and a legi 
iative body, which has in itſelf alone all legiſlativ 
power, and to which the executive body with all ex 
cutive power is wholly miniſterial. To make the exe 
cutive body a check upon the legiſlative, we muſt ſu 
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poſe it to be poſſeſſed of ſome prerogative and to be ſuch 
a neceſſary part of the legiſlative, that nothing can be 
done by the legiſlative body without the conſent of the 
executive. Yet even in ſuch a conſtitution as this, it 


will ſcarce be maintained that the executive body is an 


authorized judge to give relief and redreſs of any in- 


jury or inconvenience, that any perſon may ſuffer from 
the legiſlative or by its order. 


It may indeed be ſaid, that ſuch a legiſlative, eſpe- 
cially if repreſentatives choſen from time to time by 
the people are a conſtituent part of it, can do no injury ; 
becauſe what is done by their authority is properly the 
act of the people, whom they repreſent. But neither 
will this make any difference between the two caſes. 
For in whatever ſenſe ſuch a legiſlative body is ſaid to 
be incapable of doing any injury, an abſolute monarch 
may be ſaid likewiſe to be incapable of doing any. As 
the repreſentatives of the people are commiſſioned to 
act for the people; ſo an abſolute monarch, as his au- 
thority 1s originally derived from the ſame ſource, is 
likewiſe commiſſioned to act for them. And conſe- 
quently, if it is ſuppoſed impoſſible for the people to be 


injured by what their repreſentatives do, it will for the 


lame reaſon be impoſſible tor them to be injured by 
what an abſolute monarch does : becauſe both the re. 
preſentatives and the monarch are commiſſioned by the 
original conſent of the people to act for them; ſo thax 
the peoples conſent is as much 1mplyed in what one of 
them does, as in what the others do. As a civil ſociety 
has the common good of the public in view, ſo the 
natural end of that legiſlative power, which ariſes from 
civil union, is the common good. The power therefore, 
which is comm! fitted to a legiſlative body, being the 
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legiſlative power of the ſociety, is in its own nature li- 
mitted to this purpoſe: as the ſociety had no other le- 
giſlative power to give, ſo the legiſlative body can have 
no other veſted in it. Whilſt therefore it continues to 


uſe the power, which was given it by the conſent of 2 
the ſociety, it can do no injury. But the queſtion is, 
whether, if it acts for any other purpoſe, it is impoſ- 


ſible for it to injure the ſociety? and if it does ſo in- 


jure the ſociety, the next queſtion will be, who is the : 
common judge between ſuch legiſlative body, and the 


body of the ſociety ? 


Mr. Lock has ſhewn us, that theſe queſtions may be 8 


applyed with as much propriety to a mixed legiſlative 
body, as to an abſolute monarch. * Governments, he 


ſays, are diſſolved, when the legiſlative body acts contrary : 
to its truſt, He puts the caſe of a legiſlative body con- 


ſiſting of three diſtinct parts. Firſt a ſingle hereditary 
perſon having the conſtant ſupreme executive power, 
and with it the power of convoking and diſſolving the 
other two, within certain periods of time. Secondly, an 
aſſembly of hereditary nobility. And thirdly, an aſſem- 


bly of repreſentatives choſen from time to time by the | 


people. As any other fort of legiſlative body, ſo ſuch 
an one as this, acts, he ſays, againſt the truſt repoſed 
in them, when they endeavour to invade the property 


of the ſubjects, and to make themſelves, or any part of 
the community, maſters or arbitrary diſpoſers of the 


lives, liberties, or fortunes of the people. For ſince it 


can never be ſuppoſed to be the will of the ſociety, that 
the legiſlative body ſhould have a power to deſtroy 
that, which every one deſigns to ſecure by entering I 
into ſociety, and for which the people ſubmitted them- ÞÞ' 


* Lock ibid. p 237. 
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ſelves to legiſlators of their own making; whenever 
the legiſlators endeavour to take away and deſtroy the 
i property of the people, or to reduce them to ſlavery 
under arbitrary power, they put themſelves into a ſtate of 


t of . war with the people, who are thereupon abſolved from 
n is, {any farther obedience, and are left to the common re- 
poſ- fuge, which God has provided for all men againſt force 


0 in- 
5 the 
1 the 


and violence”. Who then are the common judges be- 
＋ the legiſlative body and the collective body of 
the ſociety, when the former thus injures the latter? 
: Shall we ſay, that, as long as the legiſlative body diſ- 
ay be charges its truſt, there is no occaſion for ſuch a com- 
lative ¶ mon judge, and that, when it abuſes its truſt, the go- 
s, he vernment is diſſolved? May not we therefore ſay the 
trary 5 lame, where a ſingle hereditary perſon 1s the legiſlative 
con- Y body? As long as he diſcharges his truſt, there is no 
licary : occaſion for any common judge between him and the 
ower, ¶ body of the ſociety, and when he abuſes his truſt, the 
g the government is diſſolved? The people do not feel the 
ly, an ¶ want of a common judge, either where the legiſlative 
iſſem· ¶ body is ſimple, or where it is mixed; till the truſt com- 
y the mitted to ſuch body is abuſed. But if we conſider, as 
» ſuch Mr. Lock does here, what the ſituation of the people 
poſed is, in reſpect of their legiſlators of either ſort, when 
»perty {Wthere is a notorious abuſe of this truſt, we ſhall find, 
art of ¶ that there is in fact no more a common judge in one 
of the {conſtitution of government, than there is in the other. 
ince it The conſequence of which will be; that, if abſolute 
y, that 8 monarchy is an impoſſible form of government, be- 
leſtroy ¶ cauſe it is inconſiſtent with the nature of civil ſociety; 
tering Na mixed legiſlative, or any other legiſlative will be an 
them- ¶ impoſſible form of government, for the ſame reaſon. 
| The inſtitution of a legiſlative, Mr. Lock ſays, is 
an 
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an umpirage provided by the members of the ſame { 
ciety for the ending all differences, that may ariſe a 
mongſt them, and is a bar to the ſtate of war. He doe 
not tell us, whether he means here the inſtitution of a |: 
giſlative power or the inſtitution of a legiſlative body 
If by legiſlative he means a legiſlative body it is nog 
neceſſarily true, that where no legiſlative has been ir 
ſtituted, different from the collective body of the {of 
ciety, there is no ſtanding umpirage, which may de 
cide all controverſies, and be a bar to the ſtate of w 
amongſt the members of the ſame ſociety. Civil unio 
naturally creates a legiſlative power; which 1s original 
ly veſted in the whole body of the community. Br 
whilſt it reſides there, it is as natural a bar to the ſtat 

of war, as if it was veſted in a particular part of d 
ſociety, or ina legiſlative body, either ſimple or mixe 
Such a body, upon the inſtitution of it, may be co 
ſidered as having the ſtanding umpirage, which be 
the ſtate of war. But between whom has it this ump 
rage ? Between the ſeveral members of the collecti 
body; and not between itſelf and this collective bod 
If then in a mixed conſtitution, we may ſay, that b 
the ſtanding umpirage of the legiſlative body there is 
bar to the ſtate of war; we may ſay the ſame in a me 
narchy. Or if in a monarchy, the legiſlative body at 
the people muſt be conſidered as in a ſtate of natu 
with one another, for want of a ſtanding umpiraę 


between ſuch legiſlative and the people; we muß whi, 
for the ſame reaſon conſider a mixed legiſlative and ti B 
people as in a ſtate of nature; ſince there does 1 rea, 
appear to be any ſtanding umpirage between then is it 
This reaſoning is equally applicable to all forms of g mo 
vernment, except ſuch a perfect democracy, as WW mo 


Farce any where find to have been eſtabliſhed, 


| 
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It may perhaps be urged, that a mixed legiſlative 
body is not likely to abuſe its truſt; eſpecially where 
an eſſential part of it conſiſts of perſons, who are choſen 
from time to time by the people, and who are at all 
times ſo far conſidered as a part of the people, as to 
is nol be ſubject to all laws made by their own concurrence, 
n and to the ſame laws, that the reſt of the people are 
ſubject to. This is undoubtedly true: and the neceſ- 
ſary conſequence is, that ſuch a mixed conſtitution 1s 
vaſtly preferable to a monarchy. But this conſequence 
does not affect the point in queſtion. We are not 
endeavouring to prove, that a monarchy 1s as good 
a conſtitution of government, as any other, but only 
that it is as poſſible as any other; not that it is as 
unlikely to be abuſed, but that it is as conſiſtent 
with the nature of ſociety, as any other. And the 
great uſe to be made of this point, when it is eſta- 
bliſhed, is to ſhew, that the abſtract argument, by 
which Mr. Lock endeavours to prove, that no go- 
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to thoſe lazy politicians, who think they have ſuffi- 
cient grounds to conclude the civil conſtitution of their 
own country to be popular, from general reaſonings 
upon the nature of civil government, without having 
recourſe to records and hiſtory, to cuſtom and uſage ; 
without looking back to the manner, in which their 


which it has fince undergone. 

But after it has been thus ſhewn, that Mr. Locks 
reaſoning is inconcluſive, it may ſtil] be asked, why 
is it inconcluſive? We fay, that the want of a com- 
mon judge between the body of the ſociety and its 


monarch can be no reaſon for concluding, that theſe 
| two 


| 


vernment can be monarchical, will be of little ſervice _ 


civil conſtitution was begun at firſt, and to the changes, 
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to prove in this manner, that it is not true, unleſs we 
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two parties are neceſſarily in a ſtate of nature; be- 
cauſe there is the ſame want of a common judge be. 
tween the government and the body of the ſociety in 
all eonſtitutions whatſoever, except ſuch, if there be 
any ſuch, as are perfectly democratical: ſo that if we 
were to admit the truth of this principle, we ſhould 
be led to conclude from it, that in all other conſtitu- 
tions whatſoever, the conſtitutional governours and the 
reſt of the ſociety are in a ſtate of nature. Either 
therefore it muſt be allowed, that this principle is a falſe 
one, or elſe it muſt be maintained, that all conſtitutions 
of government are alike inconſiſtent with the nature cf 
ſociety. But though we are ſure, that no principle can 
be true, if it neceſſarily leads to a conſequence, which is 
confeſſedly falſe ; yet ſtill it may not be thought enough 


can ſhew why it is not; that is, unleſs we can ſhew, 
how two parties can poſſibly be conſidered as not in a 
ſtate of nature, though they have no common judge 
to decide in diſputes between them. 

Now it is certain, that perſons in a ſtate of nature 
have no ſtanding judge of controverſies, who can 
decide between them with authority : but till it is 
ſhewn, that the having ſuch a judge is the only effect 
of ſociety, the converſe will not be as certain; it will 
not be certain, that where there are two or more per- 
ſons without any judge, who can ſo decide, thoſe 
perſons muſt be in a ſtate of nature. Indeed in civil 
ſocieties all individuals, in matters of private right or 
obligation, have a ſtanding judge, veſted with autho- 
rity to decide finally : and this judge is the legiſlative 
body, or ” rather the executive body acting under the 


» See B. II. C. III. $ VII. 
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checks and controls of the legiſlative. But then the 
exiſtence of ſuch a judge in ſome inſtances neceſſarily 
implys, that there can be no ſuch judge in other in- 
ſtances. For no deciſion can be final, unleſs the con- 


tending parties chuſe to acquieſce it it, where there is 


a farther judge to appeal to. If therefore there is a 
ſtanding judge, whoſe ſentence is final; the exiſtence 
of ſuch an authority neceſſarily implys, that there can 
be no farther appeal, or that there is no ſtanding 
judge, between this final one and the parties in contro- 
verſy. A ſtate of ſociety however, though in contro- 
yerſies between the legiſlative body and the communi- 
ty there is no ſtanding judge, may eaſily be diſtin- 
guiſhed from a ſtate of nature. The very exiſtence 
of ſuch an authority, as is lodged with the legiſlative 
body, is ſufficient to make the diſtinction: becauſe 
in a ſtate of nature there is no ſuch authority. Thus 
much indeed muſt be allowed, that, when there is oc- 
caſion for a common judge between theſe two parties, 
between the legiſlative body and the reſt of the ſociety ; 
that is, where the former have uſurped a power, which 
does not belong to them; theſe two parties are then 
ſo far reduced to a ſtate of nature, that they will have 
no means of deciding the controverſy between them, 
but that force or ſtrength, which nature has given 
them. But when this happens the conſtitution of go- 
vernment does not ſubſiſt, but is diſſolved. 

Upon the whole ; the reaſon, why a monarch and 
the collective body of the ſociety, are not in a ſtate of 
nature, is becauſe this body has entruſted him with 
ſuch an authority over it, as the ſtate of nature knows 
nothing of. His authority indecd is not an arbitrary 
one of doing what he pleaſes with the people, that he 

governs ; 
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governs : though there are no conſtitutional checks 
and controls provided for his reſtraint, the authority 
entruſted with him is a limited one in its own nature, 
as being intended for the ſecurity and advancement of 
the common benefit. He and the ſociety will indeed 
be in a ſtate of nature, when he abuſes this truſt, 
But this inſtead of proving, that a monarchical conſti- 
tution neceſſarily places the monarch and his people in a 
ſtate of nature, will only prove, that they come into 
ſuch a ſtate, when the conſtitution is diſſolved. 

All con- XII. What I have here principally in view is to 
2 "pe Convince the reader, that the only reaſonable method 
democra- Of learning what 1s the conſtitution of government in 
tical. any nation, is to read the hiſtory of that nation, and 
to collect from its moſt authentic records ſuch facts, 
as relate to the forming the conſtitution, as far back as 
we can go, and ſuch likewiſe, as relate to any ſudden, 
or to any gradual changes, which have from time to 
time been made in it. I have with this view examined 
already ſome of the abſtracted arguments, by which it 
has been attempted to prove on the one hand, that all 
conſtitutions, except ſuch as are monarchical, are un- 
natural, and on the other hand, that a monarchical 
conſtitution is inconſiſtent with the nature of civil 
ſociety. 

We may now go on to conſider and explane what 
Grotius ſays upon this ſubject; and perhaps, when his 
opinion is thoroughly examined and placed in a true 
light, it may be found lets exceptionable, than at firlt 
ſight it appears to be. Grotius maintains it to be 
a falſe and dangerous opinion, that in all civil ſocieties, 
without exception, the ſovereign power is veſted in 
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he people, ſo as to make them the conſtitutional judges, 
whether their kings or other governours abuſe their 
uthority, and to give them a conſtitutional right of 


t of Neſtraining or puniſhing thoſe governours, where they 
leed Ire chargeable with ſuch abuſe. His commentator here 
-uſt, Wccuſes him of ſtating the queſtion in a falſe and inſi- 
nſti- Wious manner. No one, ſays Gronovius, ever thought, 


it the ſupreme power is, every where and without ex- 
eption, lodged in the hands of the people, ſo as to 
ive them a right to reſtrain and puniſh their kings, 
Fhenever they miſuſe their power; or if any one ever 
as thought ſo, we can by no means agree with him. 
hus far therefore the commentator and the author 
em to be of the ſame opinion. But Gronovius goes 
n to inform us, that this is not the point in queſtion. 
The true ſtate of the queſtion is, whether a people 


den, Naving a government lawfully eſtabliſhed, whether a 
ne to {Wcople, that have once agreed to be governed by a 
nned Ning, or by a ſenate of nobles, or by an aſſembly of the 
ch it ¶ ſtates, may not change the government, and even pu- 
at all Wiſh their governours, when the greater part of the ſo- 


> un- iety perceive ſuch eſtabliſhed government to be de- 
hical ¶tructive of the common good; when their king is 
civil {Wlanely become a ſingle tyrant ; or their ſenate of no- 
les is degenerated into a body of tyrants; or their 
ſembly of eſtates is changed into a confuſed meeting 
ff ſeditious factions. This indeed, which Gronovius 
| true ropoſes, is one queſtion : but he had no reaſon for 
t firſt Wiarging Grotius with ſtating it inſidiouſly ; if it is not 
to be {Wie queſtion, which Grotius here deſigned to examine. 
It is one queſtion, whether the collective body of the 
cople have, every where and without exception, a con- 
tutional right to reſtrain and puniſh their kings, or 
| their 
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| whether all conſtitutions of government muſt neceſſi 
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their nobles, or their ſtanding repreſentatives, that is 


rily be perfect democracies. And it is another queſtion,pri 
whether the people, whatever form of government they hi 
may have conſented to eſtabliſh, have not a natum 
right to judge, when that conſtitution is broken ; and 
when it is, to introduce, if they are able, a new form ai 
government, to put the civil power under other regu 
lations, and to reſtrain or puniſh thoſe, who have abu. 
ſed it, if they ſhall attempt to eſtabliſh their unconſti 
tutional uſurpations by force. If the latter queſtion hal 
been what Grotius here deſigned to examine, he might 
indeed juſtly be charged with ſtating it inſidiouſly, By 
if he deſigned to examine the former, he ſeems to ſtand 
clear of this charge. And certainly his words planely ſhey 
us, that he had the former of theſe two queſtions in his 
mind. Or if his words are not a ſufficient evidence, we 
may have fuller evidence by attending to the arg 
ments, which he tells us are made uſe of in defence d 
the opinion, which he rejects: for thoſe argument 
if they prove any thing, would prove, that the coll 
ctive body of the people have every where without ex 
ception a conſtitutional right of reſtraining and pt: 
niſhing the legiſlative body, and not that they have: 
natural right of doing themſelves juſtice, where the 
civil conſtitution is diſſolved by unconſtitutional uſurp 
tions of power. There is ſtill a farther evidence, 
he had no thoughts of examining into the latter d 
theſe two queſtion in this place: for it is ſcarce likely, 
that he ſhould undertake to examine it twice; and 
find, that he does examine it in another place. 


« Grot. ibid. s Grot, L.I.C.1V.$ VII, 
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Our authors topic, from which he ſets out, when |, 
is to prove, that the whole civil power, legiſlative and ex: 
cutive, may be entruſted with a ſingle perſon, has bel 
the ground of ſome exceptions to his whole opiniq 
The law of nature, he ſays, allows an individual mf 
diſpoſe of his own perſon, ſo as to make himſelf a ſlay 
and he appeals to the moſaic and to the roman law i 
ſupport of this principle. From whence he argues, th 
a number of individuals, though formed into a civil i 
ciety, may, conſiſtently with the law of nature, ſubjelſ 
themſelves in ſuch a manner to the civil power of a 
one man, as to retain to themſelves no part of that po 
either legiſlative or executive. The reader has alreat 
ſeen in one inſtance what abilities Gronovius was poſſeſſ 
of as a commentator z and his manner of treating this 
gument will give us another ſpecimen of them. He fi 
miſtakes our authors meaning, and gives him a veryt 
ceptionable one, and then grants the whole argument 
be concluſive in the miſtaken and exceptionable ſenſe, 
whichhe underſtood it. Many, who read Grotius, fall in 
the ſame miſtake with him, as to the authors meaning; | 
then they are wiſe enough to ſee, that, if Grotius me 
what they imagine him to mean, his argument wouldi 
be concluſive. He is generally ſuppoſed to reaſon in 
following manner — Since the law of nature allows 
individual, by his own act, to make a ſlave of hitnit 
or to ſubject himſelf to the private deſpotiſm of 
maſter the ſame law-muft neceſſarily allow a n 
of individuals, by their own act, to make ſlaves 
themſelves,” or to ſubject themſelves to the private 
potiſm of their civil governour. Thus he is ſupp 
to conclude from what may be done in one © 
that the ſame may be done in the other. When 
© Grot. ibid. | 
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in fact his argument is ſuch an one, as the logicians 
call a majori ad minus ; he reaſons from the poſſibility 
| of doing more to the poſſibility of doing leſs. Since 
the law of nature allows an individual, by his own 
Jual act, to part with ſo much of his liberty, or ſo much of 
a ſlave} his power over himſelf, as to become a ſlave; it cannot 
| law i but allow a number of individuals to do what is leſs 
es, thay than this, to part with ſo. much of their power over 
civil i themſelves in their ſocial capacity, as to retain no con- 
ſubſtitutional civil power. If the law of nature allows a 
of man, by his own act, to ſubje& himſelf to private deſ- 
t po potiſm by making himſelf a ſlave; it cannot but al- 
 alrealWlow him, by his own act, to do leſs than this, to part 
poſſeſagwith his liberty in a leſs degree, and ſubje& himſelf to 
g this ril deſpotiſm, by giving up all the ſhare, which he 
nad, as a member of civil ſociety, in the legiſlative and 
ecutive power. 
It may be neceſſary here juſt to mention the diffe- 
between ſlavery and civil ſubjection on the one 
nd, and between private and civil deſpotiſm on the 
ther. The ſlave is bound to make the good of his 
aſter the end of all his actions, and conſequently to 
SEontorm himſelf in all things to the will of his maſter. 
in ¶ The ſubject is bound to preſerve and advance the good 
the civil community, and conſequently to conform 
elf to the will of ſuch community, in all things, 
hich relate to the general good. Private deſpotiſm there- 
ore implys a right in the maſter to direct all the actions 
f the ſlave for his own benefit. Civil deſpotiſm implys 
right in the civil governor to direct ſuch actions of 
e ſubjects, as relate ta the general good or benefit of 
ie ſociety. From hence we may underſtand, that our 
Wthors reaſoning is concluſive, when it is conſidered, 
he intended it, only as an argument a majori ad 
u 2 minus; 
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man, as in monarchies, or of a ſele& body of hereditz 


ſuch part is conſidered as the repreſentatives of the 


ddqes not relate to our authors reaſoning, that even pn 


monly ſuppoſed to be. It is not a right in the maſt 


too weak to have the means of redreſs in his poue 
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minus ; from what is greater to what is leſs. If the ad Ye 
of an individual can bind him to ſubmit all his actiom Iten 
to be directed by the will of his maſter, for the in. he 
tereſt of his maſter; a like act can bind any one 1 ; par 
dividual or any number of individuals to ſubmit ſud con 
of their actions, as are relative to the ſociety, of which F - 
they are members, to be directed by the will of ther 1 
civil governour, for the common intereſt of the public pc - 
Certainly, if mankind are incapable of laying themſelvaiſMc;yi 
under ſuch an obligation as this, there can be no ſud a 
thing as an eſtabliſhed form of government, unleſs it i h 

a perfect democracy: for this is the ſubjection, whicſ 3 


the individuals, who are members of civil ſociety o ion 


to the legiſlative body; whether that body conſiſts of on | ors 


ubje 
ry nobility, as in ariſtocracies, or of any part of the peo ivil 
ple leſs than the majority of the whole ſociety, as in how, 
democracies, but thoſe which are perfect ones; whethe the 
Wn all 
or whether it is a part, which acts collectively inſteaMhe « 
of the whole. We may obſerve by the way, though i 


vate deſpotiſm is not ſuch a fort of power, as it is con 


to do what he pleaſes with the ſlave. It is natural 
ſubject to ſeveral limitations; and as the ſlave is in} 
red, when any of theſe limitations are broken, he hs 
right to ſeek for redreſs. A ſingle ſlave indeed may | 


but a nation of ſlaves, if Grotius had ſuppoſed any ſuc 
thing, would have ſtrength enough to ſupport the 
rights, if they were willing to uſe it. However Groli 
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ie ad Iaoes not ſuppoſe any ſuch thing; but whilſt he con- 
1 ends for the poſſibility of a peoples committing the 
e {whole civil power, both legiſlative and executive, to a 
ne in. part of the ſociety, as for inſtance to a king in ſome 
t = T.cnfticutions, to the nobles, or to the aſſembly of the 

nah ſtates in others, he conſiders the power in the hands of 
c thetehis part, only as civil power, and not as private def- 
public Ypotiſm ; and he conſiders the people as in a ſtate of 
nſelvaſ civil ſubjection, and not as in a ſtate of ſlavery. If he 
10 ſuct h ad not this diſtinction in his mind, his whole reaſoning 


eſs it i here would be inconſiſtent with the firſt principles, 

haf which he lays down "elſewhere, when he defines a na- 
ty ou tion to be an aſſembly of men of free condition, in op- 
s of ou Poſition to a family of ſlaves. And whether this civil 
eredita ö ubjection is due to one man or to more, it is ſtill but 
he peoxivil ſubjection: the power acquired by it is only civil 
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over, that is, a power of directing and of compelling 
he ſubjects to promote the common good and benefit 
all ſuch actions, as relate to the peace and welfare of 
Whe ſociety. This power is not tyrannical in itſelf and 
does not imply, that they, who are entruſted with it, 
we any right to compel the ſubjects to purſue any 
ther end. If they ſhould under the colour of this 
do wer pretend, that they have ſuch a right, I do not 
d that our author maintains it to be unlawful for the 
W-ople to make uſe of ſuch means, as mw can, to pre- 
ent themſelves from being enſlaved. 

d may After Gronovius has ſuppoſed his anthor to be con- 
s:powel ending, that a number of individuals, uniting into a 
any ſoqſtivil ſociety, may, conſiſtently with the law of nature, 
dort thamnake themſelves ſlaves to their governour, and has 
r Grotifgranted the whole force of the argument in this mis- 
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taken ſenſe of it, which no one elſe, but himſelf woul latte 
have granted; he aſks, what is the farther conſequence! ; ſtan 
and then amuſes himſelf with contending, that, though ther 
ſuch nations, as have thus enſlaved themſelves, may beÞ 6 
ſlaves, if they pleaſe; yet the conſequences of this argu - 
ment are not applicable to any nation in europe. As i q a 
Grotius had here been endeavouring not only to pro is 
that any ſubjects, conſidered as members of civil ſociety, (FE 
may be as much at the arbitrary diſpoſal of their avi om 
governours, as ſlaves are at the arbitrary diſpoſal of their ave 
maſters ; but that ſome or all the nations in europe V 
have in fact thus enſlaved themſelves. As our author Dua 
had no intention to prove in general, that ſubjects, nan 
as members of civil ſociety, may be ſlaves, fo he hal 7 
much leſs any intention of proving this to be the cat e 
in fact of any nation whatſoever. The point, which bee. 
has in view, is only to ſhew, that all conſtitutions of go 
vernment are not, in the nature of the thing, pure 
democratical; that the collective body of the people, 
though the ſupreme legiſlative and executive powen 
begin from them, and are originally veſted in them, 
may ſo far have parted with theſe powers, as not 10 
have a conſtitutional right of deliberating upon what 
the legiſlative and executive bodies do, and of reſtrain- 
ing or puniſhing the perſons, who compoſe theſe bodies 
He inſtances, at firſt ſetting out, in the caſe of a'monar- 
chy, and endeavours to ſhew, that the conſtitutiom 
legiſlative and executive powers may be given up by 
the people, and be entruſted by them to a ſingle perſon: IM" 
but he obſerves, before he concludes what he had to 
advance upon this ſubject, that he deſigned his reaſon- IM" 
ing ſhould be general, and ſhould be extended to all 
other forms of government whatſoever. Nor does he 
attempt 
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would attempt to prove, even whilſt he dwells upon the in- 
1ence? Mitances of monarchies, that any ſuch conſtitution, as he 
hough Where deſcribes, is actually cſtabliſhed in any country 


nay be whatſoever. If ſuch a conſtitution is poſſible in the na- 
argu. ſure of the thing, it is enough for his purpoſe. And his 


* 


A 
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pro is principles, grants him not only this, but much more 
ociety, | 1 this; he grants, that the members of a civil 
ir cuil community may by their own act make themſelves 
f tber laves to their civil governours. | | 
europe We may judge, how well this commentator was 
author qualified to write upon civil power, if we attend to his 
bjedts : anner of proving, what Grotius never denys, that there 
"= 
he had no kingdom in europe, where the ſubjects are under 
he ob he abſolute power of a monarch, The germans, ſays 
Nen by 8 e, elect their emperour. The french originally choſe 
heir kings in the firſt eſtabliſnment of the three lines 
pf Meroveus, Charlemayne, and Hugh Capet. And 
he ſpaniards received the houſe of auſtria upon the title 
pf marriage and compact. It is not worth the while to 
Enquire, how far, in the laſt of theſe inſtances, a claim 
o govern under the title of having married one, who 
d a right to govern, can without any intervening act 
in: f che people, be called a compact. But in general we 
nay obſerve, that, if all, which he contended tor here, 
granted if theſe ſeveral kingdoms were obtained by 
lection or by compact; it will by no means follow, 
at the kings are not abſolute: ſince upon our com- 
entators principles, compact may not only give a 
ung ſuch an abſolute civil power over his ſubjects, as 
hall be under no conſtitutional control, but may give 
pim likewiſe even private deſpotiſm, ſo as to make them 
ll ſlaves. And if we grant till farther, that none of thele 
H 4 monarchs 


As i unthinking commentator, whilſt he deſigned to oppoſe 
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ſions of eſtabliſhing abſolute monarchies ; upon which 
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monarchs have abſolute civil power, it will not follon, : 
that Grotius is miſtaken, when he maintains, that a 
abſolute monarchy is a poſſible form of civil govem- 
ment. : 
Gronovius indeed aſks, what occaſion there is far 
concerning ourſelves in europe with ſuch a queſtion a 
this? But the anſwer is obvious. We have as much u 
do with this queſtion in europe, if we have a mind u 
underſtand the origin and nature of civil conſtitutions ſt 
and to ſettle the meaſures of that obedience, which ve 
owe to our civil governours, as if we lived in aſi 
For certainly the meaſures of conſtitutional obediene 
to our governours, be they monarchs, or nobles, of 
our own repreſentatives with legiſlative authority, will 
not be the ſame, if the people in their collective body 
have not every where and without exception a conſti-Þ 
tutional power of reſtraining and puniſhing their gover- f 
vernours, that they would be, if this collective body hai 
ſuch a conſtitutional power. : 

It was not material, whether our author examined 
this queſtion in the inſtance of an abſolute monarchy, oi 
in the inſtance of any other form of a legiſlative body 
Though perhaps what he ſays upon it would have bea 
leſs objected to, if he had made choice of ſome otheÞ 
inſtance : and he would, beſides this, have had the far-F 
ther advantage of not being led to explane the occt 


ſubject he has advanced ſome poſitions, that moſt of hi 1 
readers are diſpleaſed with. | 

The point, which he wants to eſtabliſh, when it i 
ſtripped of this circumſtance, is, that, unleſs in perfect 
democratical ſocieties, there is in ſome one man, or in 
ſome body of men, within the ſociety, a civil deſpoue 


pry 
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power lodged, which, though it is originally derived 
from the collective body of the people, is exerciſed af- 


terwards fo far independently of them, as not to be ſub- 


© jet to any conſtitutional reſtraints from that body. 
© Deſpotic power is a bad name indeed, becauſe it is 
commonly uſed to convey the notion of what is arbi- 
© trary and tyrannical. But this bad meaning will be 
taken off, if we call it civil deſpotiſm, which is the civil 
power originally | inherent in the community or colle- 


dive body itſelf, but entruſted by their conſent, either 


& expreſs or tacit, with the governing part of each com- 
munity. What Grotius principally contends for is, 
that this power may be fo delegated by the collective 


| 0 body, as to leave that collective body no ſhare in it. 
When this has been done, the people, he ſays, have no 
conſtitutional right to reſtrain or puniſh, thoſe gover- 
nours, who are entruſted by them with this power. But 


N then, where the conſtitution is broken, or where the 
conſtitutional governours pretend to and make uſe of a 
power, which does not belong to them, a power of 
cauſeleſsly and arbitrarily oppreſſing the people, which 
is no part of civil power; our author, as far as appears, 


does not contend, that in theſe circumſtances the people 


have no natural right of doing themſelves juſtice. And 


certainly we ought very carefully to diſtinguiſh between 


a conſtitutional right in the people to interfere in the 
affairs of government, to direct or. reſtrain the legis- 


lative and executive bodies in the exerciſe. of the power, 


that is entruſted with ſuch bodies, and a natural right 
in the people to maintain the conſtitution, as it was at 
firſt ſettled, when any attempts are made to alter it; to 


in reſume the legiſlative and exccutive power, when the 
9 conſtitution has been broken; or to defend themſelves 


* againſt all unſocial or unconſtitutional oppreſſion. 
: Grotius, 
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Grotius, as I obſerved before, having choſen to ex- 
plane what he has to ſay upen this ſubject, in the in- 
| ſtance of monarchy, was led to ſay ſomething concern- I 
ing the poſſibility of introducing ſuch a form of go- 
vernment, not only in the nature of the thing itſelf, but 
in fact too. As to the poſſibility, in the natute of the 
thing, of entruſting the whole civil power, both legis- 
lative and executive, in the hands of one man, ſo as not 


to ſubject him to any conſtitutional reſtraints from I 


the collective body of the people; the general conſide · 


ration, by which ſuch a conſtitution of government is F 
ſhewn to be conſiſtent with the nature of civil ſociety, 


is the ſame, that muſt be made uſe of to ſhew, that any 
other form of government is poſſible, that the legis- 


lative and executive power are ſubject to no conſtitu - 


tional reſtraints from the collective body of the people, 


when they are entruſted with any number of men, of Di 


any denomination whatſoever, leſs than the majority dc 
the community. It might be objected indeed, that we 
cannot well preſume, that any nation would ever con- 


ſent to truſt the whole civil power with any one man t 
for reaſons, which have been taken notice of already. {mi 


But to this our author replys, that the objection is 


nothing to the purpoſe of the point in hand: for we ſi 


are not enquiring, what form of government may be 


preſumed to have been eſtabliſhed, where the matter is N this 


doubtful ; but what form may be eſtabliſned conſiſtent · 
ly with the nature of civil ſociety. You may urge, that 
this form is attended with many inconveniences : but 
all the inconveniences, which attend it, as they will never 
prove it to be impoſſible in fact, ſo much leſs will they 
prove it to be impoſſible in its own nature. All forms 

* Grot, L. I C. III. $ VIII. «< 
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of government have ſome inconveniences attending 
: them. And if the inconveniences of one form would 
prove it to be impoſſible; the inconveniences of all 
other forms would prove them all to be impoſſible. 
F As there are many ways of ſetting out in common life, 
f the many different trades, profeſſions, or occupations for 
egis- ¶ men to choſe out of, and ſome are in themſelves prefe- 
s not  rable to others; mankind, in determining what way of 
from life they ſhall enter upon, do not always fix upon that 
aſide · ¶ way, which may appear moſt eligible in itſelf. Some- 
ent is ¶ times their ſituation will not allow them to engage in 
ciety, ¶ the profeſſion, which they would otherwiſe have liked 
it any beſt, Sometimes they chuſe wrongly for want of deli- 
is- berating at all. And ſometimes they are miſled in their 
itu- judgement, when they do deliberate. Juſt ſo it happens, 
where a nation is to chuſe its form of government. 
© Diſtreſs may compel it to take up with ſuch a form, as 
in better circumſtances it would not have choſen. It 
may ſometimes eſtabliſh a form of government too 
haſtily without deliberating, which is beſt. And ſome- 
times, even though it ſhould deliberate, it may be 
; {miſtaken in its choice. So that notwithſtanding it is true, 
that abſolute monarchy is not only attended with ſome 
inconveniences, as all other forms of government are, 
but that it is attended with more than any other; yet 
Frs! is no reaſon, why it ſhould be impoſſible for ſuch 
a form ever to be eſtabliſhed in fact. The nation, 
| 1 it is eſtabliſhed, may have choſen this form, 
though they knew it was a bad one: or they may have 
Choſen it, becauſe, either for want of conſideration, or 
ſor want of reaſoning upon right principles, they 
thought! it to be a good one. In our endeavours there- 


fore to find out whether it is this, or any other form, 
of which 


INSTITUTES OF B. II. C. 
which has been eſtabliſhed in any nation, we are not In 
to conſider the excellence or advantage of this or of ma 
that form, but to attend to the matter of fact, and to ma 
enquire what form appears to have been actually eſta. ſ 
bliſhed by the conſent of the people, either expreſs or 
tacit. Grotius mentions particularly the motive of dif. 
treſs, when he ſuppoſes it poſſible for a nation to be in 
danger of being deſtroyed by war, if it does not put 
itſelf under the abſolute command of ſome able and ex- 
perienced leader, or to be in danger of periſhing bj 
want, if it does not give up its general right in the civil 
power to ſome perſon, who will ſupply its wants upon 
no other terms. He ſuppoſes farther, that an owner 
of large tracts of land may grant the land out to ſuch 
perſons, as are willing to ſettle there, upon condition bl 
of his having the conſtitutional power of governing ali 
thoſe perſons, conſidered as united into a civil ſociety; WF 
or that one, who has private deſpotic power over ai | 
great number of ſlaves, that is, of perſons, who ae Nect 
bound to work ſolely for his benefit, may give them 
their perſonal liberty, ſo as to form them into a civil 
ſociety upon condition, that they ſhall till be ſubject 
to his civil deſpotiſm, or be obliged to promote a com 

mon good in ſuch a manner as he ſhall direct. 
It is not worth our while to examine, how far thek 
ſuppoſed caſes may ever happen in fact. The great 
point, that we want to prove is, that all governments 
are not neceſſarily democratical, and that among othet 
forms of government, which are not ſo, and yet are po 
ſible in the nature of the thing, an abſolute monarchy} 
is one. 'And if it ſhould be thought farther neceſſary Hui 
ſhew, that ſuch a torm is poſſible in fact; the conſide· Mal 
rations already mentioned may be ſufficient to ſhew a 2 


| 
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e not Fi mean, that the diſtreſsful circumſtances of a nation 
; or of may compel the people to chuſe this form; or they 
and to may chuſe it capriciouſly without deliberating; or they 
/ eſta- may chuſe it miſtakenly even after they have deli- 
reſs ot | berated. 
of dil. What our author ſays, in regard to the poſſibility of 
» be in {eſtabliſhing this or any other particular form of go- 
ot put (© vernment by conqueſt, is more exceptionable. But I 
nd ex- ſhall pals it over here; becauſe we ſhall have an op- 
ing by portunity in another place of examining into this mat- 
he civil Beer more at large. 
s upon However, before we leave this part of our preſent en- 
owner quiry, it may not be amiſs to remind the reader, that 
to ſuch after this or any other ſort of civil conſtitution is eſta- 


dition pliſned, it is not neceſlary, that the ſame conſtitution 
ning al ſnould remain for ever. Since it is derived originally from 
ſociety; i a compact, either expreſs or tacit, between the legiſla- 

over i ive and executive bodies on the one hand, and the col- 


who at ective body of the people on the other; though both 
7e them parties are bound by this original compact, as long as 
) a civil it ſubſiſts; yet we ſhall find hereafter, that its obliga- 
ſubject ion may be diſſolved, or that its conditions may be 
2 com Mltered. 

If we go on to examine the arguments, which 
rotius ſays are commonly urged againſt his opinion, 
e ſhall perhaps be better informed what that 


far theſe 
he great 


rnments "penn is, and ſhall ſee, that inſtead of enquiring here, 


ng other vhether the people have a natural right to reſiſt any 
are pol unconſtitutional oppreſſion, or injury ariſing from the 
1onarchyF<gillative or the executive bodies, his deſign was to en- 
eſſary toÞMvire, whether they have neceſſarily ſuch a conſtitutio- 
conſide· Mal right of reſtraining or puniſhing theſe bodies, that 

ſhew it: Mo form of government can be conſiſtent with the na- 

if nature 
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not ariſe from the appointment of the people. But ij 
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nature of civil ſociety, which does not veſt the ſovereig 


power ultimately in the collective body of ſuch ſocieij 

7 Firſt it is alledged, in contradiction to our author nc 
opinion, that the king, or the hereditary nobles, or ii w 
repreſentatives of the people, are all or any of them oi ſe 
ginally appointed by the act of the people, and deri th 
their power, whatever it is, from the joynt conſa fre 
of the civil ſociety, over which they preſide. But ſino fol 
in the very notion of an appointment to any office, ine. 
conſtituents are ſuperiour to thoſe, who are ſo appoin wt 
ed; the conſequence will be, that in every civil ſociei ha 
the people muſt naturally be the ſuperiour party, ¶ orc 
that the conſtitutional ſovereign power is naturally lodgſ ſte: 
ed with them. In reply to this argument, Grotius i me 


deed inſinuates, that in ſome inſtances, particularly i 
that of conqueſt, the power of governing may poſſibi 


this part of his anſwer is not true, ſo neither is it whit 
he lays the chief ſtreſs upon. He inſiſt rather, that t& 
principle, upon which the argument proceeds, does nit 
hold good univerſally, that a perſon, who is appoints 
to an office, is not upon that account neceſſarily in 
riour to his conſtituents. Indeed where the appoint 
ment is precarious, where he holds his office, only at tit 
will of his conſtituents, and may, by the particular n 
ture of ſuch appointment, be removed at their pleaſu 
he is at all times fo dependent upon them, that d 
power, which they reſerve to themſelves, of difplacity 
him, renders them in point of authority W 
him. But where, though the appointment aroſe ori 
nally from their will, the effect of it is afterwards n 

ceſſary; ſo that he is no longer de upon | 

Grot. ibid. | 


wil 
" 
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will for his continuance in the office, which they at firſt 
gave him; his having been appointed by them does 
not imply, that they have any authority over him. If 
ve therefore ſet out upon the principle, which Grotius 
ſeems to doubt of without any good reaſon ; I mean, 
that the governours of a civil ſociety derive their power 
from the appointment of ſuch ſociety; yet it does not 
follow, that the conſtitutional power of the people is 
neceſſarily ſuperiour to that of the governing body, of 
what ſort ſoever it 1s, merely upon account of their 
having been the original conſtituents of that body. In 
order to prove this, they, who urge the argument, in- 
ſtead of reaſoning from the general nature of appoint- 
ments to any office, ſhould reaſon from the particular 
nature of an appointment to the office of civil govern- 
poſſihiſi ment, and ſhould ſhew, that ſuch an appointment muſt 
But i always leave in the hands of them, who make it, a con- 
it wid fticutional power of diſplacing their civil governours at 
that teſWpleaſure. It is not ſufficient to ſhew, that, where the 
does nifffÞconſtitution is broken, or where the governours are 
ppoints guilty of great and notorious oppreſſion, the people 
rily in bave a natural right to redreſs themſelves. This would 
appoint dnly prove, that the people, as one of the parties in the 
ompact, by which the conſtitution was eſtabliſhed, are 
aturally obliged to nothing but what 1s contained in 
hat compact: it would not prove, that they have by 
Wat compact a conſtitutional right to check and con- 
in'01 their governours in the exerciſe of the power, 
hich ſuch compact lodged in their hands. 
The principle, upon which the ſecond argument, 
hat Grotius examines, proceeds, is, that all govern- 
ent is intended for the benefit of thoſe, who are go- 


erned, and not for the benefit of thoſe, who do go- 
vern; 
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people, they muſt neceſſarily be conſidered as the ſu- 


authority, which he has over the ſlave : and though it 
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vern; and conſequently, as civil government, accord. 
ing to this principle, is intended for the benefit of the 


periour parties in the contract, -which eſtabliſhes the 
form of government : becauſe we cannot imagine, that 
in any contract the chief regard would be had to. the 
intereſt of any but the ſuperiour party. Our author 
objects in the firſt place to the principle, upon which 
the argument proceeds: he does not allow it to be uni. 
verſally true, that all government is deſigned for the 
benefit of thoſe, who are governed, rather than for the 
benefit of thoſe, who do govern, For in his opinion the 
benefit of the party, who does govern, is in ſome in- 
ſtances the end of introducing the government. Thus 
the good of the maſter is the end or purpoſe of that 


may be poſſible, that the ſlave ſhould be benefited by 
this authority; yet this benefit of his is accidental; it 
is not the end, which the authority of the maſter has 
in view. In other inſtances the mutual benefit of both 
parties 1s the proper end of government; particularly 
it is ſo in that authority, which a huſband has over his 
wife. But Grotius was aware, that, if we make a very 
ſmall alteration in the principle here laid down, ſo as to 
reſtrain it to civil government in particular, inſtead of 
extending it to government in general, theſe inſtances 
would be nothing to the purpoſe. If we ſay, that all 
civil government has the good of thoſe, who are go- 
verned, and not of thoſe, who do govern, for its prin” 
cipal end; the argument will ſtand clear of any ex- 
ceptions, that may be drawn from theſe examples: it 
will then be nothing to the purpoſe to urge, that it is 
not ſo in other ſorts of government, in that of a maſter, 
or in that of a huſband, 


Our 
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Our author therefore goes on to offer his reaſons, 


why this principle ſhould not be looked upon as neceſſa- 
rily true even in civil government. Where civil power, 


conquerour has in view, when he eſtabliſhes himſelf in 
the poſſeſſion of ſuch power, is his own benefit. And 
yet ſuch an eſtabliſhment is not neceſſarily a tyranny : 
becauſe there may poſſibly be no injuſtice, either in the 
eſtabliſhment of this power, or in the exerciſe of it, 
Wafter it is eſtabliſhed : and the word tyranny, as it is 
commonly uſed, includes the notion of injuſtice. We 


ay be eſtabliſhed by conqueſt, nor how far it may be 
exerciſed without injuſtice z for without entering into 
Theſe queſtions at preſent, we may obſerve in reply to 
hat our author here advances ; that, if he will not 
Allow us on the one hand to call a power of governing, 
atroduced with a view only to the governours benefit, 
Dy the name of tyranny ; we cannot allow him, on the 


ntereſt of the governour is the chief end propoſed; ſo 
nat they, who are under his authority, are obliged to 
rect their actions to the advancement of this end; the 
dower, by whatever means acquired, or however law- 


nerefore, notwithſtanding this inſtance, ſtill maintain, 
nat all civil government is introduced rather for the 


o govern. 

This principle however, though Grotius has not 
proved it, is not true in the © manner, in which 
is here expreſſed. Civil government, though it 


intended for the good of thoſe, who are govern- 
VOL. II. 1 


he ſays, is acquired by conqueſt, the end, which the 


will not ſtop here to enquire, how far ſuch a power 


ther hand, to call it civil power. Where the benefit or 


|, is private deſpotiſm and not civil power. We might 


enefit of thoſe, who are governed, than of thoſe, who 
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ed, cannot be intended ſolely tor their good: it is 
intended for the common intereſt of the whole fo. M 
ciety, both of thoſe, who are governed, and of thoſe, W 
who do govern, and not for the ſeparate intereſt of 
either excluſive of the other. Civil power, in the firft 


original of it, reſults immediately from civil union, ö 
And this power, if it was to continue in the hands, FT 
where it is firſt lodged, that is, in the collective bod) 
of the people, is undoubtedly deſigned to promote the 4 
ſame end with civil union, that is, the common benefit 
of the whole body politic, and of the ſeveral paru uU 
of that body. But when any civil ſociety has gone far - f. 
ther, when it has by a ſubſequent compact introduced ,, 
ſome other form of government, which is not purely 
democratical, and has veſted its civil power in the th 
hands of ſome particular part of ſuch ſociety, as ina in 
king, or in the body of the nobility, or in a body d eſt 

repreſentatives; theſe eſtabliſhed legiſlators do not ceakM of 
to be a part of the ſociety : and conſequently their be bli 
nefit is as much in the view of civil power, as the be. a g 
nefit of any other perſons, who belong to it. The on- anc 
ginal end of civil power is the common benefit of all the 
and the nature of it is not ſo altered by being commit 


ted to a ſelect part of the body, as to confine the bene 
fit, deſigned by it, to thoſe other parts, who have give 
up their ſhare in it. The collective body of the peopl 
might perhaps be induced to commit the ſovereig 
power to ſome particular legiſlative body, in expeCtat 
on, that it would be-exerciſed more to their advantage 
when ſo diſpoſed of, than if they had retained it | 
their collective body. But they would have little reaſaſ 
to expect ſuch advantage, if by this act they deſigne 
to ſeparate their intepeſt from the intereſt of the legs 
latin 
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it s lative body, conſidered as a part of the ſociety, whether 
> fo- ¶ it confiſts of a king only, or of a number of hereditary 
thoſe, W nobility, or of repreſentatives, who are choſen for a 
eſt of term of years, or of all theſe together. I ſay; conſidered 
e firſt as a part of the ſociety; becauſe though the end of civil 
mion. ; ſociety is the common benefit of all its parts, as much 
1ands, , of the governing as of the governed part; yet when 
body : the governours ſet up a ſeparate intereſt of their own, 
xe the as if they were not parts of the ſociety ; neither the end 


benefit of inſtituting a form of government, nor the end of 


parti uniting into a civil ſociety, can bind the people to pur- 
ne far · ſue this ſeparate intereſt to the hurt of the public 
duce welfare. | 

pure Grotius however allows, that the good or welfare of 


in the thoſe, who are governed, is principally regarded in moſt 
as in i inſtances; when civil conſtitutions of government are 
body df eſtabliſhed : but then he denies it to be a conſequence 
ot cealf of this principle, that the people are in every ſuch eſta- 
heir be. bliſhment the conſtitutional ſuperiours. The power of 
the be · 
The on- and intereſt of his ward. But no one can infer from 
t of all thence, that the ward is ſuperiour to the guardian. The 
commit very notion of a right in the guardian to direct the ward 
he bene implys the guardian to be the ſuperiour; not withſtand- 
ve giving he is obliged by the nature of the compact, which 
ie peopWoave him this right, to uſe it to the advantage of the 
ſovereigWward, by directing him to his own good. But our author 


xpectatMis aware, that his own inſtance of guardian and ward 
lvantagWmay be urged againſt himſelf. It may be ſaid, that, as the 
ined it VWouardian, if heabuſes his truſt, may be removed from it; 
tle realWbecauſe he was appointed, and had this truſt committed 


- deſigneMo him, for the benefit of his ward; ſo likewiſe it ſeems 


the leg*@calonable, that the governours of a ſociety, of what fort 
JatiY I 2 ſoever 


a guardian, as he obſerves, is given him for the benefit 
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ſoever they are, ſnould be removed from their truſt, when 0 
they abuſe it. Our author replys here, that this may be tl 
the caſe of the guardian, becauſe in the ſociety, f d 
which he is a member, he has a ſuperiour: but in civil v. 
governours it cannot be the caſe; becauſe there cannot tt: 
be an infinite progreſſion of civil governours, one rj 
ſuperiour to another, but muſt be ſomewhere a laſt fo 
reſort, either in ſome one man, or in ſome body of men, | m 
who have no ſuperiour but God. This reply however ci 
does not clear up the matter; it does not ſhew, that in| 
the conſtitutional governours have no conſtitutional ſu- WM th 
periour, and particularly, that the collective body of the ¶ fic 
people is not this ſuperiour : ſince we may ſuppoſe this w! 
without being reduced to the neceſſity of ſuppoſing ; bli 
farther an infinite progreſſion of civil governours one ſu- . br 
periour to another. This collective body may be the laſt WW co! 
reſort; it may be this aſſembly, which has no ſupe-· ¶ if 
riour but God. me 
We ſnall be the better enabled to form a judgment ; pec 
upon the queſtion now before us, if we attend to the Bu 
diſtinction, already mentioned, between a conſtitutional call 
ſuperiority in the people, or a conſtitutional right in ſtit 
them to reſtrain or puniſh their eſtabliſhed governours, MF duc 
and a natural right of detending themſelves againſt am it { 
unſocial or unconſtitutional injury or oppreſſion brougii pac 
upon them by ſuch governours, under the pretence a 
exerciſing that civil power only, with which the peopę of 
had entruſted them. No one will imagine, that upo tha 
every ſuppoſed miſmanagement of the public affait ver 
or even upon ſuch real miſmanagement, as human nM to 


ture expoſes a man to in every ſtation, the people hav ing 
a right to dethrone their king, to degrade their nobles he 
to diſcharge their 8 body, before the term : 
tor which that body was choſen, is expired, and to tak 
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the civil power again into their own hands, to new mo- 


vernment in a different ſet of men. Yet this muſt be 
the neceſſary effect of ſuppoſing a conſtitutional ſupe- 
riority in the collective body of the people, under any 
form of government either ſimple or mixed. The eom- 
mon benefit of the whole, which is the end of civil ſo- 
ciety, as well as of every ſort of civil conſtitution, may 


5 
* ä 
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that 1 indeed be a ſufficient foundation of a natural right in 
al ſu- ¶ the collective body to oppoſe unconſtitutional oppreſ- 
f the UW fion, or to releaſe themſelves from that compact, by 
e this which they committed the civil power to their eſta- 
oling ; bliſhed governours, when theſe governours have fo far 
ne ſu- . broken this compact on their ſide, as to make their 
ne laſt WW continuance in power planely and notoriouſly incon- 
ſupe · ¶ ſiſtent with ſuch common benefit. If this is all, that is 
meant by ſaying, that in monarchical conſtitutions the 
> ment people are ſuperiour to their king, we may allow it. 
to the But we ſhould obſerve at the ſame time, that this right is 


ation called by an improper name: for inſtead of being a con- 
ght in ſtitutional ſuperiority, whilſt the compact, which intro- 
nours, | duced and eſtabliſhed the form of government ſubſiſts, 
iſt au it ſeems rather to be a natural equality, when that com- 
rougitil pact | is broken. 
ence d Others, ſays our author, have ſuppoſed ſuch a fort 
of mutual ſubjection between the king and the people, 
it up that the people are obliged to obey him, when he go- 
affair verns well, but that he, in his turn, becomes inferiour 
do them, when he governs otherwiſe. He is here ſpeak- 
ing of monarchical conſtitutions in particular; but what 
8 he lays will be applicable to all other conſtitutions, if 
e term Ve only change the word king for the words conſtitu- 
to tak tional governours. If they who maintain this opinion, 
1 | I 3 only 


del the conſtitution, or to continue the old form of go- 


133 


134 


: INSTITUTES OF B. II. 


only meant, that, where ſuch governours command any 
unjuſt actions, the people are not bound to obey them; 
he allows, that they would be in the right ; but he ob- 
ſerves at the ſame time, that ſuch a liberty in the peo- 
ple does not imply any civil or conſtitutional ſuperio- 
rity in them. In ſome conſtitutions we find the ſovereign 
power actually divided between the king and the peo- 
ple : but where ſuch a diviſion is deſignedly made, the 
moſt uſual and the beſt method of making it is, to 
aſſign certain and determinate limits to their reſpective 
juriſdictions; to give the king authority in ſome affairs, 
or over ſome parts of the territory, or over ſome cer- 
tain perſons; and to give a like authority to the peo- 
ple in other affairs, over other parts of the territory, or 
over other perſons. But the good or bad management 
of affairs in any inftance, efpecially in matters of civil 
policy, is ſo problematical z ſo much may be ſaid in 
any inſtance in oppoſition to any particular meaſure or 
in defence of it; that this can by no means be fixed, as 
the proper limit of the reſpective juriſdiction or conſti- 
tutional ſuperiority of the king and the people. Such 
an uncertain limit, as this, would occaſion endleſs con- 
fuſion : it would be always impoſſible to know, which 
party was uppermoſt, and which party was veſted with 
the ſovereign power, whether the king or the people: 
one party having always an opportunity of pretending, 
that the meaſure in queſtion was a good one; and the 
other having a like opportunity of pretending, that it 
was a bad one. But if ſo much confuſion would follow 
from ſuch a ſort of mutual ſubjection as this; we can 
have no reaſon to imagine it to be of the eſſence of civil 
government, that there ſhould be ſuch a mutual ſub- 


jection: becauſe, as civil government was deſigned for 
the 
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the common peace and benefit of the ſociety, nothing 
can be of the eſſence of it, which would neceſſarily in- 
troduce confuſion. Thus our author reaſons upon this 
point. But it will perhaps be made moſt intelligible, 
if we keep to our former diſtinction, and maintain, 
that the king, in a monarchical form of government, 
has the ſovereign power granted to him by compaR, 
which power makes him the conſtitutional. ſuperiour 
of the people. But then, if he breaks this compact, 
there is no neceſſity, in order to ſupport the right of | 
the people, to maintain, that they become his conſtitu- 
tional ſuperiours ; it is ſufficient, if ſach a breach of 
compact leaves them at liberty to redreſs themſelves 

| by ſuch means, as they have in their power. 

XIII. What has been already faid may be more than iges or 
enough to ſhew, that whoever would form a true judg- oppor. 
ment concerning the conſtitution of civil government, 2 
in his own or in any other country, muſt conſider it as mine the 
a queſtion of fact, and muſt make uſe of the helps of of the con- 
records and hiſtory inſtead of amuſing himſelf with ab- ſtitution. 
ſtrat reaſonings. But it will be neceſſary even in uſing 
theſe helps to obſerve ſome cautions : becauſe when 
the facts, by which he is to form his judgment, are 
before him, it is poſſible for him to form a wrong 
one. 

The firſt caution to be obſerved is, that, in judging 

what is the civil conſtitution in any country, we ought 

| to be careful, that titles or appearances do not miſlead 
us. | 

The titles of emperour, or king, or prince, or duke, 
for inſtance, are commonly ſuppoſed to imply different 
degrees of civil power in the perſon, to whom ſuch 


Z Grot. ibid. 9 X. 


I 4 titles 
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titles are reſpectively given. When we find, that the 
chief magiſtrate in any nation is called an emperour or 
a king; we are apt to imagine, that ſovereign power 
goes along with theſe titles, and conſequently, that the 
conſtitution muſt neceſſarily be monarchical. On the 
other hand, if he is called a prince or a duke; theſe are 
looked upon as inferiour titles: and if we were to attend 
to the title, rather than to the truth of the fact; the in- 
ference might perhaps be, that the chief magiſtrate, 
who has only one of theſe inferiour titles, has not ſove- 


reign power, but that the conſtitution is either mixed 
or popular. But theſe titles, however they might be 


intended at firſt, are now uſed indiſcriminately. The 
loweſt of them is frequently given to perſons, who 
have ſovereign power, and the higheſt to perſons, whoſe 
civil power within their own territories is not ſovereign. 
In like manner, where we find a ſenate or parliament, 
by which the people are repreſented; we are apt to con- 
clude from ſuch an appearance, that the people have at 
leaſt a conſtitutional ſnare in the ſovereign power, if not 
the whole of it. Such a concluſion however is not al- 
ways well-grounded. Before we can determine, whe- 
ther it is or is not well-grounded ; we muſt attend, not 
only to the exiſtence of ſuch a body, but to the buſi- 
neſs, in which it is employed. It may be deſigned only 
to give the king an opportunity of knowing the ſtate 
of the nation better, than he could have known it 
otherwiſe; to acquaint him with ſuch publick grievan- 
ces, as he could not by any other means have been ſo 
well informed about; or perhaps, by his own appoint- 
ment, to regiſter his acts in order to make them known 
to the people in the moſt ready and moſt authentic 
manner. If chis is all, that they have to do; they do 
- 
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not ſeem to have any civil power, except what he de- 
I legates to them. And the exiſtence of ſuch a body of 
men would be a very weak argument to prove, that the 


the other hand, their buſineſs, when they meet, is to 
raiſe money for the ſupport of the government, to 


to exerciſe a part of the legiſlative power, by delibera- 
ting concerning the expediency of making any new laws, 
or of repealing any old ones, and to act with ſuch autho- 
ity in this point, that nothing can be done effectually 
without their concurrence ; theſe are inſtances of ſove- 
reign power, and will at leaſt prove the conſtitution to 
be a mixed one. 


this power, or ſo much of it, as the conſtitution gives 


tenure, that is, there are three ſorts of claim, which the 
owner may have to them. A man may have full pro- 
perty in corporeal things, or he may have a claim of 
vſufruct in them, or they may be his by a temporary 
tenure, Of theſe three ſorts of tenure, that of full pro- 
Iperty is the higheſt in degree, and may therefore be 
called the ſupreme tenure, The other two, an uſufru- 
tuary or a temporary tenure, are of an inferiour ſort. 
In corporeal things, the claim of the owner, or the te- 
nure, by which he holds them, is planely different from 
the things themſelves : it is impoſſible to confound the 
held, which a man claims as his own, with the right, 
Grot, ib. XI. 
by 


conſtitution is not abſolutely monarchical. But if, on 


ſettle the uſes, to which ſuch money ſhall be applyed. 
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XIV. * Secondly, the claim, which the king has to Tenure of 


the civil power, that is, the tenure, by which he holds _ to 
be diſtin- 
him, ought to be carefully diſtinguiſhed from the power 1 
itſelf. * 


Other things are held or poſſeſſed by three ſorts of 18 


j 
_ 
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by which he claims, or the tenure, by which he holds 
it. The ſame field may art different times belong to one 
man in full property, to another by uſuftuct, and to a 
third for a term of years: But it is plane, that the field 
and the tenure; by which it is held, are diſtin from 
one another: ſince the field is ſtill the ſame, whilft the 
claim to it has undergone theſe ſeveral changes. The 
ſame obſervation is applicable likewiſe to incorporedl 
things, in * which number civil power is to be reckon- 
ed. And the caution, which our author here recom- 
mends, is, that we are not to judge of the power of a 
king from the tenure, by which he holds it, or by the 
nature of his claim to it. He may have the ſupreme 
claim to it, or may hold it in full property, and yet the 
power ſo holden may be leſs than ſovereign : or he may 
hold it by uſufruct, or for a time only; and yet, though 
the claim is of the inferiour kind, the power may be 
ſupreme. 
It is queſtioned indeed, whether any one can have 
full property in civil power, whether a kingdom can be 
patrimonial, or whether the right to govern a civil ſo- 
ciety can poſſibly be alienable, at the diſcretion of the 
poſſeſſor, as his right to any other eſtate, or to any other 
part of his patrimony is. Certainly, when the people 
have veſted civil power in any particular man, or body 
of men, this grant of theirs does not imply, that ſuch 
power is alienable, that the man or the body of men, in 
whom it is ſo veſted, have a right, either to exerciſe it 
themſelves, or to alienate it to any one elſe, at their ow! 
diſcretion. Since a power to govern does not imply 
a power to chuſe and appoint a governour; a king 
may be inveſted even with the ſovereign power of ge 


dSeeB I. C. II. FX. 
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teming, without having full property in that power, 
r without having a right to alienate it: becauſe tranſ- 
ferring this power from himſelf to any one elſe is in 
et chuſing and appointing a governour, 

But this is not the point in queſtion. Grotius no 
here ſuppoſes, that whoever is poſſeſſed of civil power, 
uſt neceſſarily have a right to alienate that power. 
On the contrary, the diſtinction, which he makes, be- 
ween the power itſelf and the claim to ſuch power, ſuf- 
cently ſhews it to have been his opinion, that a king 
ay be poſſeſſed even of abſolute power without having 
ull property in it. It is granted therefore, that there is 
thing in the nature of civil or even of ſovereign power, 
rhich will neceſſarily give any perſon, in whom ſuch 
ower is veſted, a right to alienate it. If nothing more 
done, than merely to lodge that power in his hands, 
e will have no patrimonial right to it; for the reaſon 
ready mentioned: a right to govern by no means in- 
have Nudes or ſuppoſes a right to appoint another governour. 
an be Nut though a grant of civil power, from the people to 
vil ſo- Whcir king, does not imply, that he ſhall have a right 
o alienate ſuch power to whom he pleaſes, and conſe- 
quently though there is, in the original ſettlement of a 
onſtitution, no occaſion for the people expreſsly to 
Ipulate, that the ſovereign power ſhall not be aliena- 
e by him or them, to whom they entruſt it; yet it 
ay ſtill be a queſtion, whether it is impoſſible for the 
cople to make it ſo; whether it is inconſiſtent with 
ne nature of the thing for the people, when they 
eſt the civil power in the hands of a king, or of a 
ody of nobility, or even of their own repreſentatives, 


o give them at the ſame time a right to diſpoſe of their 
power, 
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power, either to exerciſe it themſelves or to alienate i 
to ſome one elſe. 

The general objection, againſt the notion of a pk 
nary right in civil power, which © Grotius mentic 
does not ſeem to be deciſive againſt his opinion, thy 
ſuch a right is poſſible. Free men, ſuch as the me: 
bers of a civil ſociety muſt be, are not, it is ſaid, mati 
of commerce, they cannot be bought and ſold, or al 
nated and acquired, as ſlaves are. This is undoubtec 
true. When the civil government is transferred fra 
the preſent poſſeſſor to ſome one elſe; he, who acquin 
the power ſo transferred, cannot acquire the fam 
power, which the purchaſer of a ſlave acquires over i 
perſon of the ſlave. But this is no reaſon, why he 
not ſucceed by an act of his predeceſſor into the lanWoint 
power, which his predeceſſor had. It is not poſſible, t 


by ſuch act he ſhould ſucceed into more: and if if 1 
does not, the ſubjects will be juſt as much free m ubmi 
under the new governour, as they were under the olWuch : 
one. To ſuppoſe, that, if a king has a right to appoinWther 

his ſucceſſor, or to alienate his kingdom, he muit nqaeop!: 
ceſſarily have a right to change the conſtitution, to gi th 
ſuch ſucceſſor a greater power, than he had himſelf, Qnake 
perhaps a power even of joyning it as a province icing 
dominions of his own, is ſuppoſing what is by ary g 
means contained in the notion of a patrimonial kingWhat p 
dom, and what Grotius particularly deſigned to guaiaws, 

againſt in this caution; where he has taken care to Have 
ſerve, that plenitude of property is ſo far from inaws, 

plying plenitude of power, that, if we were to enqui But 
into facts, we ſhould find, the inferiour ſorts Mot it 


civil power as marquiſates or dukedoms to be ma « |, 
frequently alienable than ſovereign power. | 
L. I. C. III. 5 XII. 
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IV. 


nder ſuch a conſtitution of government, as will make 
wonder at the notion of any kingdoms being patri- 
nonial, if we have never looked beyond what paſſes 
mong(t ourſelves. But whoever has looked abroad, and 
as conſidered with the leaſt degree of attention what has 
aſſed in other kingdoms even in europe will find, that, in 
e common opinion of mankind, kingdoms may be alie- 
able, in like manner as other inheritances are. It can ſcarce 
dmit of any queſtion, whether they are ſo in them- 
elves. * Mr. Locks reaſoning upon this head ſeems to be 
geciſive. The legiſlative cannot transfer the power of 
aking laws to any other hands. For it being a dele- 
Wated power from the people, they, who have it, can- 
ot paſs it over to others. The people alone can ap- 
point the form of the commonwealth, which is by con- 
ituting a legiſlative, and appointing in whoſe hands 
hat ſhall be, and when the people have ſaid, we will 
udmit to rules and be governed by laws made by 
uch men, and in ſuch forms, no body elſe can ſay, 
ther men ſhall make laws for them; nor can the 
deople be bound by any laws, but ſuch as are enacted 
dy thoſe whom they have choſen and authoriſed to 
ake laws for them. The power of the legiſlative, 
deing derived from the people by a poſitive volun- 
ary grant and inſtitution, can be no other, than what 
hat poſitive grant conveyed, which being only to make 
aws, and not to make legiſlators, the legiſlative can 
ave no power to transfer their authority of making 
rom inWaws, and place it in other hands.“ 

enquiſ But then, though a king with legiſlative power can- 
ſorts ot in virtue of ſuch legiſlative power alienate his 
be MO Locks works V. II. p 215. 
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We indeed in this kingdom have been brought up 
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kingdom, ſo that ſovereignty in government day 
not imply ſuch ſovereignty to be alienable, or pb 
nitude of power does not imply plenitude of proper 
in ſuch power; yet there is ſtill a farther queſtia 
whether the people, who delegated the ſovereign power, 
could not likewiſe confer a right upon the perlong 
perſons, to whom they delegated ſuch power, of m- 


lative power, they could not likewiſe give a rightd 
transferring that power? If they could, then king 
doms, though they are not patrimonial in themſelva 
may be made ſo by the conſent of the people, not only 
by a concurrence at the time of transferring the ſor: 
reign power from the preſent poſſeſſor to his ſucceſley, 
but by a prior grant at the time of delegating ti 
ſovereign power to ſuch preſent poſſeſſor, or at a 


other time, 
There are certainly many inconveniences, whid 


would probably attend ſuch an eſtabliſhment as thi; 
but none of them ſhew it to be impoſſible. The danger 
which a nation is in, of being made a province, is on 
of theſe inconveniences, and has been mentioned a-W 
ready. And upon that occaſion we obſerved, that ple 
nitude of property in civil power would not give a king 
or any other governing body a right to do this: be 
cauſe, though they may have a right given them t0 

alienate the power, which they have, it is no conſe 
quence, that they have a right to transfer a. power 
which they have not. The ſucceſſor can have no rig 
to any thing, which his predeceſſor had no right to: 


ſo that, if the nation was no province under the pre doub 
deceſſor, it cannot of right become one by the transſa choic 


of civil power to his ſucceſſor. Another inconvenience: tor t] 
al 
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«tending ſuch an eſtabliſhment as this, is the poſſibility 
of the governments coming into improper hands, of its 
being alienated to ſuch perſons, as are neither agreeable 
o the people, nor fit for the office. This inconvenience, 
however great it ſeems to be, though it may ſhew, 
that no nation would be likely to agree to ſuch an 
ſtabliſhment ; if they were in ſo good a ſituation, as to 
be able to procure a better; yet will never prove ſuch 
an eſtabliſhment to be impoſſible, in the nature of the 
thing. An inconvenience of the like ſort may be ap- 
prehended, where the conſtitution has made even a 
imited, and much more, where it has made an abſo- 
Jute monarchy hereditary. In the courſe of ſucceſſion 
the civil power may come into the hands of a perſon, 
yho is neither agreeable to the people, nor fit for the 
office. And yet the apprehenſion of ſuch inconvenience 
ould be looked upon as a very weak argument to 
prove, that all laws, which have entailed civil power 
upon ſuch a particular perſon, and the heirs of his or 
ff her body, are inconſiſtent with the nature of civil 
ſociety, and conſequently that ſuch laws, however they 
are made in fact, are in right no laws at all. 
It ſeems to be true in genera!, that what the colle- 
ctive body of the people do by another, whom they have 
ppointed to act for them, is as much their own act, as 


dom made hereditary by law, whether the king is limi- 
ted or abſolute, if there is a vacancy of the throne, either 
by abdication or otherwiſe, the choice of a ſucceſſor, 


ight to: and the future ſettlement of the conſtitution would un- 
the pre doubtedly be binding upon the whole ſociety, if ſuch 
choice and ſettlement were made by perſons entruſted 

lor that purpoſe by the people; though this choice and 

this 


if they did it themſelves in a full aſſembly. In a king- 
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this appointment were not made in a full aſſembly of the 
whole collective body. We ſee therefore, that the peo 
ple may depute perſons to chuſe governours for them, 
whether ſuch governours have only a ſhare in the legis. 
lative power, as in limited monarchies, or have the whole 
of it, as in abſolute ones. And if it is not unpoſlible in 
the nature of the thing, that is, if it is not inconſiſtent 
with the nature of civil ſociety, for the people to dele. 
gate their right of chuſing legiſlators; it can ſcarce be 
thought impoſſible in the nature of the thing for the 
people to delegate ſuch a power to the legiſlative in 
preſent poſſeſſion. So that, though a king or a legiſl. 
tive body, merely as ſuch, can have no right of appoint. 
ing their ſucceſſors, or of transferring their power to 
ſuch ſucceſſors; yet there does not appear to be any 
reaſon, why the collective body of the people may not, 
if they think proper, delegate or convey this right to 
their king or legiſlative body. And conſequently, 
though no kingdom, however abſolute the power of 
the monarch may be, is in its own nature patrimonial; 


yet a kingdom may be made patrimonial by the con- 


ſent of the people: it is poſſible for them, not only by 
their immediate concurrence to make a transfer of the 
power of governing them from the preſent poſſeſſor to 
any other perſon, whom they ſhall expreſsly approve at 
the time; but it is poſſible for them, by ſome former act 
of conſent, to have given the preſent poſſeſſor a right to 
transfer that power to ſuch perſon, as he ſhall approve 
of: and ſuch a former act of conſent will make his 
choice in effect their own. 

Our authors caution about this matter, may be proper 


to be repeated here; he obſerves, that this tenure of civil rig 


power, which we have called plenitude of property in 
it, 


eaſes 
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it, and which is the ſupreme or higheſt tenure poſſible, 


of civil power, or that his power is ſovereign : for the 
tenure, by which the power is held, and the power itſelf 
are different things; ſo that a power, which is patri- 
monial, may as well be an inferiour ſort of civil power 
4 ſovereign or abſolute civil power. 

On the other hand; civil power may be ſovereign or 
abſolute, notwithſtanding it is held by a tenure, which 
j inferiour to plenary property, by a claim of uſe and 
profits, or by a temporary claim. Where the conſtitu- 
tional laws of a civil ſociety have ſettled the ſucceſſion 


hom it ſhall deſcend upon every demiſe; the preſent 
poſſeſſor, as our author ſays, holds his power by a 
enure of uſufruct; the uſe and profits of it are his to 
oy, but the thing itſelf is not his to diſpoſe of. In 
ke manner; where the crown is elective, and upon 
very vacancy the people have a conſtitutional right to 
huſe the ſucceſſor ; the preſent poſſeſſor holds by a 
lim of uſe and profits. 

Perhaps in this latter inſtance the tenure may rather 
ppear to be temporary: ſince the right continues only 


ꝛonial; 
e con- 
nly by 
of the 


Mor to Mr a certain term, for the life of the preſent poſſeſſor, 
-ove at Md no longer. Whereas in the former inſtance of here- 
ner act Nr kingdoms the right continues to himſelf and ſuch 
ight to ars, as the laws have limited; ſo that thoſe heirs, 


the aid of ſuch laws, claim in inteſtate ſucceſſion: 
d conſequently the thing ſo claimed ſeems to be his 
more than a temporary right; it is tranſmitted from 
m to his heirs by the aid of the law, though he has 


right to tranſmit it by his own act to whom he 
cles, 
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is no evidence, that he, who holds by it, has plenitude 


o the crown, and have determined beforehand to 
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It is not however worth the while to enquire part 
cularly, whether the tenure in elective kingdoms is d 
the temporary, or of the uſufructuary ſort. All that ii 


claim to civil power is no evidence, that the power þ 
held is not of the higheſt ſort. The right, by which; 
thing is claimed, is different from the thing itſelf: th 
nature of the claim therefore does not determine th 
nature of the power, which is claimed : and he, why 
ſhould know, that the civil power in any country be 
longs to the king by a claim of uſe and profits on 
and not by a claim of full property, will have gone bu 
a very little way towards determining, whether the con 
ſtitutional power of ſuch king is abſolute or limited; 
whether the ſovereign power is veſted in him, or in it 
people, or in the nobles, or in all together. For as pr 
trimonial civil power may be of the inferiour ſort; f 
uſufructuary civil power may be ſovereign. 

If we look upon the power of an elective king to l 
temporary; this might ſerve as an inſtance to ſhewu 
that it is poſſible for civil power, though it is given o 
ly for a time, to be abſolute as long as it laſts : ſince! 
is poſſible for the people, though they chuſe their kin 
only for life, to make his power abſolute, as long as 
lives. Grotius here makes uſe of the inſtance of the f 
man dictators power, in the beginning of that con 
monwealth, before the horatian law had made it cap 
tal to create any magiſtrate, that ſhould not be ſubje 
to appeal. Nor can it be maintained, in oppoſition 
this inſtance, that the dictators power, before this | 
was made, could not be abſolute, merely becauſe 
was only temporary : ſince the nature of a thing d 
not depend upon the time of its continuance. If ci 
power may be abſolute, when it continues for the I 
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of a man and of his heirs; it may likewiſe be abſolute, 

when it continues only for ſix months. The way to 

judge, whether it is ſo or not, is to conſider the effects 

of it. Now the effects of ſovereign power are ſuch, that 
noother civil power within the ſtate can make them void. 

And as the effects of the dictators power were of this 

fort, as long as that power laſted; the power, which pro- 

duced theſe effects, could not be lefs than ſupreme, not- 
withſtanding the claim to it was only temporary. If in- 

deed we conſider the majeſty or dignity of the perſon, 

who is inveſted with ſuch temporary power, inſtead of 
conſidering the power itſelf ; 'ir muſt be confeſſed, that 

a temporary magiſtrate has leſs of that majeſty and 
dignity, than one, who is perpetual : not becauſe his 

power is leſs in itſelf; but becauſe the people cannot 
readily bring themſelves to pay as much reſpe& and 
reverence to one, who, though he is now their ſuperiour, 

will ſoon be reduced to a level with themſelves, as they 
willingly pay to one, who will be their ſuperiour as 

long as he lives. 

XXV. *Grotius has mentioned a third caution, Promiſe or 
which is to be obſerved in forming a Judgment upon king ck - 
civil conſtitution of government in any nation, and linnt his 
ff the power, which the people have lodged in the Peer. 
hands of their king. The caution is, that the power of 

at Co" Wie king may be ſovereign, ſo as not to be conſtitutio- 

e it ally ſubject to the control of the people, notwithſtand- 

ſubje ng he bound himſelf to the people by ſome promiſe or 
oſition Ich, when he accepted the crown, not merely to ob- 

> this is erve the law of nature or the law of God, which he 
Dec would have been obliged to obſerve, without ſuch en- 

ung 00 gagement, but to obſerve ſome other rules, or to act 


. If ena. xv. 
the Wh 
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under ſome other reſtrictions, which oi would 
not have been binding upon him. 

We ſhall the better underſtand whether we can alloy 
this caution to be well grounded, if we conſider it bath 
where the promiſe or oath is required of him by the 
immediate act of the people, or by ſome fundamental 
law of the ſociety, as a neceſſary condition of his re- 
ceiving the civil power, with which he is about to be 
inveſted; and likewiſe where ſuch promiſe or oath i; 
wholly voluntary in him, and is matter of his om 
mere grace and bounty. 

In the former caſe; if the conſtitutional laws require 
him to promiſe or ſwear to obſerve certain rules in his 
future government; or, where there are no ſuch laws 
if the people, when they make over the civil poye 
to him, impoſe this promiſe or oath upon him, and 
will not lodge it in his hands upon any other terms 
I do not ſee, how ſuch a promiſe or oath can be con- 
ſiſtent with the notion of his civil powers being in al 
reſpects ſuperiour to that of the people. A promiſe oi 
oath of this ſort is planely a ſtipulation between hin 
and them, and is the method, which they make uſe of, 
to aſcertain their own conſtitutional rights, as well ui 
to bind him not to exerciſe any power, which ſhall vio 
late thoſe rights. But if they have a conſtitutional au- 
thority to require, that he ſhall promiſe or ſwear to ob 
ſcrve certain rules in his future government; it ſeem 
abſurd to ſuppoſe, that they have no conſtitutional au- 
thority to enforce the obſervance of thoſe rules and u 
ſce to his performance of ſuch promiſe or oath. And hoi 
ſuch an authority, as this, in the people, is conſiſtent witl 
full or abſolute ſovercignty in him, is more than ] can un 
derſtand. If indeed any one chuſes rather to ſay, that 
where 
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» {where a promiſe or oath of this ſort is not obſerved, the 
 allon WM conſtitution is broken, and the people have, though not a 
it bothWMconſtitutional, yet a natural right to reſiſt him in the 
by te exerciſe of any power, which is contrary to his promiſe 
menulſ or oath ; it will ſcarce be worth the while to enter into 
his a diſpute upon this point: ſince the king and the peo- 
t to be ple will in effect be in the ſame ſituation, if the people 
oath u have a right to reſiſt the exerciſe of ſuch power, whether 
is OWBthis right is to be called conſtitutional or natural, whe- 
her it ariſes from a ſuperiority of conſtitutional power 
on their part, or from a breach of the conſtitution on his. 

It is only to ſuch a promiſe or oath, as is matter of 
mere bounty, that a nice diſtinction made by our au- 
hor can poſſibly be applyed : this diſtinction, if it was 
ver ſo juſt, is by no means applicable to conſtitutional 
daths or promiſes. Let us however examine the diſtin- 
ion itſelf, and perhaps we ſhall find, that it has no 
foundation. An oath or promiſe, ſays Grotius, which 
mile as taken by a king, when he comes to the government, 
en hinnay either be ſuch an one, as reſtrains him in the exer- 
uſe ohiſe of his civil power in ſome inſtances, or ſuch an one, 
well us gives up the power itſelf in the like inſtances. Sup- 
hall vi poſe him to promiſe, that he will confine certain offices 
al au- pf profit or truſt to perſons of ſuch a rank, or of ſuch 
r to ob Hualifications, as the promiſe ſpecifies; or that he will 
it ſeesWor raiſe any taxes, or impoſe any new tolls or cuſtoms, 
onal au but ſuch as have been uſed to be paid. By a pro- 
s and Viniſe of this ſort he reſtrains himſelf, according to our 
nd hoVEuthors opinion, in the exerciſe of his power, but does not 
ent Willpart with the power itſelf. Whatever therefore he does at- 
| can UWerwards, which is contrary to ſuch a promiſe as this, 
ay, that vill be wrong. But then, ſays our author, as he has re- 

Wheleſſtained the power of acting, though he has limited him- 
lelf as to the exerciſe of it, what is ſo done will not be 
K 3 void, 
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void. And from theſe principles Grotius concludes, 
that ſuch a promiſe or oath does not make his ciyil 
power leſs than ſovereign, as it does not appear ty 
affect the validity of his acts at all, and much leſs does 
it imply or create in the ſociety any power ſuperiour to 
his own. But ſuppoſe, as our author goes on, that hi 
promiſe or oath is conceived in ſuch terms, as to con- 


tain not merely the rules, by which he engages to act in I 
certain inſtances, but a renunciation likewiſe of the {Was tc 


power of acting otherwiſe, than the promiſe. or oath 
expreſſes : whatever is done contrary to a promiſe or 
oath of this ſort will indeed be void. But then Grotius 
reminds us, that civil power is ſovereign, when none 
of its acts can be made void by any other power with: 
in the ſociety, and that in the inſtance before us the 
acts of a king, which are contrary to ſuch promiſe or 
oath, are not made void by any other power within 
the ſociety, but are void in themſelves, upon account 
of a defect of power in him, who does them. His con- 
cluſion therefore is, that the invalidity of theſe acts is 
no evidence, that there is any power within the ſtate 
ſuperiour to his own, and conſequently is no evi 
dence, that his power is not ſovereign. But there 
does not ſeem to be any foundation for diſtinguiſhing 
here between a promiſe or oath, which limits the king 
in the exerciſe of his power, and a promiſe or oath, by 
which he renounces the power itſelf. Every promiſe, if 
it has any effect at all, muſt be a renunciation of power 
as far as it extends. A promiſe in its own nature affects 
the liberty of the promiſer, by obliging him to act in 4 
particular manner: and it is impoſſible to conceive, 
how he ſhould have obliged himlelt to act in a particu 
lar manner, without having given up his liberty ot 


power 
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power of acting in any other manner. All promiſes 
therefore or oaths, though they are voluntary on the 
part of the king, are renunciations of his power to go- 
yern by any other rules, than thoſe, which he has pro- 
miſed or ſworn to obſerve. The conſequence of which 
is, that all ſuch acts, as are contrary to theſe rules, will 
be void. 

This Grotius allows to be a diminution of his power 
u to the extent of it; though he thinks it ſtill con- 
tinues the ſame as to its degree. To clear up his mean- 
g in this ſecond diſtinction we will ſuppoſe the two 
ollowing caſes of a promiſe or oath. Firſt ; the future 
king may merely renounce his right to do certain acts, 
vhich, by virtue of the civil authority veſted in him, he 
ight otherwiſe have done. Or ſecondly ; he may not 
only renounce his right to do thoſe acts, but may give 
he people a right to control him, if ever he does them, 
dy agreeing, that they ſhall never be done, without 
their conſent, ſignifyed either by themſelves or their re- 
reſentatives. Whatever he does contrary to his promiſe 
In either of theſe inſtances will be invalid. In the firſt 
ff them it is, that Grotius ſuppoſes what he does to be 
invalid without any diminution of his ſovereignty as 
to the degree of it; becauſe his acts, done contrary to 
his promiſe, become invalid by a defect of power in 


In the ſecond inſtance his power cannot well be thought 
overeign, becauſe he veſts that power in the people, 
which he renounces for himſelf, and by that means 


acts may be made void. When our author allows, that 
the promiſe or oath of a king, in the firſt of thele caſes 
Uminiſhes his power, as to its extent, but not as to its 


power "0 degree; 


ln 


imſelf, and not by the ſuperiour power of any one elſe. 


ſtabliſhes a power within the ſociety, by which his o 
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degree; he ſeems to mean, that where the king, befor 
he enters upon his office, has, as the caſe is put, merely 
renounced the power of doing ſome acts, which be 
otherwiſe might have done, without veſting the power 
ſo renounced in the hands of the people; his power i 
neceſſarily abridged as to the extent of it; becauſe ſony 
acts, which he does, will be void in conſequence of hy 
promiſe, though they would not have been void, if ng 
ſuch promiſe had been made. But then in the mean tiny 
his power is not diminiſhed as to the degree of it; unlek 
he tranfers to the people what he renounces for himſelh 
becauſe, unleſs he does this, there will be no power in 
the ſtate ſuperiour to his own. 

| Yet after all, this ſecond diſtinction is of no weight 
in the preſent queſtion. The whole civil power is of 
ginally in the body of the ſociety. Suppoſe therefore, 
that they either elect a king, and would veſt the wok 
civil power in his hands; or ſuppoſe, that they har 
formerly made ſuch a delegation of civil power to their 
king, and have eſtabliſhed it by law to his heirs after 
him ; if any promiſe of ſuch king to the people, when 
he takes the government upon him, is conſidered as1 
renunciation of any part of the civil power, it mult m- 
turally give or rather return ſuch power to the people 
from whom it originally came. It is impoſſible for the 
civil power not to exiſt ſomewhere in all its parts: i 
he has it not, the people muſt have it. Certain 
therefore, if the conſtitution of government in an 
country was at its firſt eſtabliſhment deſigned to be ab- 
ſolutely monarchical ; ſuch a promiſe prevents it from 
being fo : and if this ſorm was once eſtabliſhed, ſucl 
a promiſe from any ſubſequent monarch muſt chang! 
the conſtitution, and reſtore to the people ſo much d 
the civil power, as is contained in the promiſe. 


XVI 


c. iv. NATURAL LAW. 153 


XVI. Aﬀter what has been ſaid already, we need not Mixed 
enlarge upon the fourth caution, which © Grotius pro- _— 
poſes to be obſerved in judging of a civil conſtitution : 
the caution is, that though ſovereign power ſeems 
in its own nature to be ſimple or indiviſible, as being 
the act of the common underſtanding directing what is 
to be done, yet it is not neceſſary, that this ſnould be the 
underſtanding of any one man as in monarchies, or of 
any ſingle body of ſelect men, as in ariſtocracies, or of 
the repreſentative body of the people, as in democracies : 
it may be the joynt underſtanding of a mixed body 
compoſed of any two or all of theſe. So that all civil 
conſtitutions are not neceſſarily one of the three ſimple 
weigit8 forts : and in moſt nations we ſhould find it very diffi- 
is of cult, in ſome nations we ſhould find it impoſſible, to 
zrefore, WH reduce the conſtitution to one or other of theſe ſorts, 
 whotB and ſhould form a wrong judgment about them, if 
Y hav we imagined them capable of being ſo reduced. 
to thel XVII. To theſe cautions we may add a fifth, which Civil con- 
rs aft is, that when, in reading the hiſtory of a nation, we pong 
e, When have diſcovered what its civil conſtitution was in any altered. 
red 318 former period of time, we muſt not from thence con- 


nuſt nu clude it to be the ſame at preſent : becauſe civil conſti- 
eck tutions like all other things are ſubject to alterations. 
for 


The means, by which alterations may be produced in 
them, ſhall be enquired into hereafter. 


e ibid. $XVIL. 
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of the changes, which are produced 


Rights of . 
mankind 
how 


. Rights of mankind how changed in evil ſocieh. 


in the rights of individuals * civil 


union. 


II. Right of private defence how reſtrained in a ſtate of 
civil ſociety. III. Origin and nature of civil juriſdittion, 
IV. How civil juriſdiction ceaſes. V. Right of deſenct, 
where civil juriſdiftion ceaſes in fact. VI. Right of 
defence, where civil juriſdiftion ceaſes of rifht, 
VII. Right of reparation how ſuljected to civil juriſ- 
diction, VIII. Civil juriſdiction in reſpect of repara- 
tion cannot ceaſe in fat. IX. Right of puniſhing how 
reſtrained by civil juriſdiftion. X. Difference betweth 
juriſdiction in matters of damage and of puniſhment 
XI. Right to puniſh how Teſted in the civil magiſtrate. 
XII. How far civil juriſdiction may ceaſe in reſpeft 
the right to puniſh. XIII. Natural principles applica: 
ble to ſocial puniſhment. XIV. Afions not puniſhab! 
by individuals may be puniſhable by magiſtrates. 


** rights of mankind, when we conſider them 
as members of a civil ſociety, are different in 


changed many inſtances from what they were in a ſtate of nature. 
in civil This difference ariſes either from civil union, or from ci- 


ſociety. 


vil laws. Some of the rights of mankind, when they are 


united into a civil ſociety, are made different from what 

they were in a ſtate of nature by the immediate opera iſ 
tion of that compact, which forms or unites them into 
ſuch a ſociety. Whilſt ſome of them undergo no im. 
mediate alteration * this compact, but only are ſub- 


jette 
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jected by it in general to the authority of civil laws: 
ſo that ſuch actual alterations, as they undergo after- 
wards, are produced immediately by theſe laws, and 
only remotely by civil union. After a number of indi- 
viduals have agreed to joyn together into one body, for 
the purpoſe of ſecuring one another, by their common 
force, againſt injuries, they are not ſo free to act for 
themſelves for this purpoſe, at their own diſcretion and 
by their own private force, as they were before they 
made this agreement. But ſince many of the rights of 
mankind conſiſt in nothing elſe but in the liberty of do- 
ing certain actions; it follows, that, in whatever inſtances 
their liberty of acting for themſelves is reſtrained by 
ſuch an agreement, their rights by this act of civil 
union become different from what they were in the 
liberty of nature. But mankind form themſelves into 
civil ſocieties, not only for the purpoſe of ſecuring 
themſelves againſt injuries, but for the farther purpoſe 
of advancing a general good. The compact therefore, 
which form or unites them into ſuch a ſociety, binds 
them to act for the general good by following ſuch 
rules, as the common underſtanding of the ſociety ſhall 
judge to be neceſſary for obtaining it. In conſequence 
of this obligation their liberty of acting is liable to be 
reſtrained by theſe rules, that is, by the civil laws of 
[the ſociety, in many inſtances, where the mere act of 
wil union had laid it under no particular reſtraint. All 
Puch reſtraints upon their liberty, as ariſe from this 
auſe, are ſo many changes produced in their rights by 
the immediate operation of civil laws. 


See B. I. C. II. 5III. 
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II. Civil union lays the foundation of all the altera- Private 
defence 


ons, that are made in the rights of individuals, after how re- 
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they are become members of a civil ſociety, by ſubjecting Ml to 
them to ſuch future reſtraints as ſhall ariſe from the lm by 


of that ſociety. But the rights, that are actually altered WW B 
by civil union only, without the aid of civil laws, are act 
chiefly ſuch, as ariſe from an injury, either before ot Port 
after it is committed. We have already ſeen at large like" 
what theſe rights are : fo that it will be ſufficient here lowi 
only juſt to mention them. Individuals, in a ſtate of preſc 
natural liberty, when they find themſelves to be in mak! 
danger of ſuffering an injury, have a right, before it is Mt © 
committed, to defend themſelves againſt it at their own WM ©? 
diſcretion and by their own force. They have likewik, of it | 
after an injury is committed, ' a right to uſe the ſame conta 
means, both to obtain reparation for the damage, Af 
which they have ſuſtained by it, and likewiſe to inflif the le 
puniſhment upon the authors of it. Some alteration their 0 
are made in each of theſe rights by civil union: and 8iſtrar 
we are now to enquire what thoſe alterations are. mul th 

Individuals are reſtrained by the act of civil union N. 19: 
from defending themſelves againſt an injury by ther et) 
own private force and at their own diſcretion, and arM* folle 
obliged to apply to the ſociety, or to the civil mag 3 i 
ſtrate acting for the ſociety, to defend them by the u SoO 
of the common force under the conduct of the common Jueſtior 
underſtanding. It is the more neceſſary to enquire into as 1 
the manner, in which this reſtraint upon the right reltr. 
of private defence is produced; becauſe moſt of the Ce « 
writers upon natural law ſeem rather to take it for A ra 
granted, that there is ſuch a reſtraint, than to explant q N 1 
the cauſe of it. ut Thi: 

This enquiry might be ſoon brought to a concluſion, _ 


if it could be ſhewn, that individuals explicity renoun 


eltrain ; 
Þ Ser B. I. CXVILXVIL.XVIIL 9d 
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their right of defence, and transfer it from themſelves 
to the civil magiſtrate, by the ſocial compact, that is, 
by the compact, which unites them into a civil ſociety. 
By this compact all the individuals bind themſelves to 
a& with their joynt force for the preſervation and ſup- 
port of their rights : and all of them bind themſelves 
likewiſe to advance and ſecure the general good by fol- 
lowing ſuch rules, as the common underſtanding ſhall 
preſcribe to them for this purpoſe. Theſe two parts 
make up the whole of the ſocial compact: and, what- 
ever may be implyed, there is certainly no renuncia- 
tion of their right of private defence, nor any transfer 
of it from themſelves to the civil magiſtrate, aper 
contained in either part of it. | 
After the civil laws of any nation have commanded 
the ſeveral members of it not to defend themſelves by 
their own private force, but to apply to the civil ma- 
giſtrate for this purpoſe ; their right of private defence 
will then undoubtedly be reſtrained. For one part of 
the ſocial compact ſubjects mankind in a ſtate of civil 
a xciety to the authority of civil laws, by binding them 
o follow ſuch rules, as the common underſtanding ſhall 


nd att 
1 preſeribe for the advancement and ſecurity of the ; gene- 
wy al good. But this does not come up to the point in 
ey queſtion, nor to the common opinion about it. We are 
4 1 enquiring, whether the right of private defence may 
4 8 reſtrained by laws, which become binding in conſe- 
ne vence of civil union; the point in queſtion is, whether 
of the. - k gr edi ee 
ie {ll not reſtrained by the mere act of civil union with- 
1 . TS 
Put the aid of ſuch laws. And the common opinion a- 
2xplant RE ; 
out this point is, that mankind, conſidered merely as 
\.Gonll embers of civil ſociety, have no ſuch right of private 
* tence ; whether any expreſs laws have been made to 


eſtrain it, or not. 


The 
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The other part of the ſocial compact places each in- 


dividual under the protection of the whole body, by 
binding them all to act with their joynt force for hy 
defence. But if we look no farther than his right w 
protection, it will be no direct conſequence, that by 
acquiring this right his own right of private defend 
is loſt or reſtrained. For there is no direct inconſiſten 
cy between his having a right to prevent or to repel a 
injury by his own force, if he thinks it ſafe and prudent 


to act alone, and his having a right to be aſſiſted j 


others, if he finds himſelf too weak to prevent or 9 
repel it without their aſſiſtance. 

We have elſewhere had occaſion to mention a ſe 
cond focial compact, by which, after a civil ſociety 1 
formed, ſome particular civil conſtitution or form of d 
vil government is introduced and eſtabliſned. It will b 
needleſs to ſtop here, and enquire, whether this is pro 
perly a compact or a civil law. We ſhall have an opportu 
nity of examining into this matter hereafter: and thoug\, 
if it ſhould then appear to be a law, any reſtraint, that 
may lay upon the right of private defence, would rathe! 
be a reſtraint ariſing from civil law, than from civil u 
nion, yet as we have hitherto called it a compact, we wil 
ſtill ſuppoſe it to be properly a compact, and will cal 
it ſo in the preſent queſtion. By this ſecond compact 
which we here conſider as a joynt agreement of the ſe 
veral members of the ſociety, amongſt other effect 
which it produces, civil magiſtrates are appointed fo 


protection of ſuch ſociety. * It may therefore be imagin 
ed, that their agreement to appoint civil magiſtrates, fu 
the purpoſe of defending them, implys their conſent u 
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transfer their right of private defence from themſelves 
to ſuch magiſtrates. But not to inſiſt again, upon what 
has been mentioned already, that their acquiſition of a 
right to be defended by others, whether by the colle- 
ive body of the ſociety or by the magiſtrate, does not 
directly imply the loſs of their right to defend them- 
ſelves z we may obſerve, that a civil magiſtrate, or an 
executive body acting under the checks of the law, is 
nothing elſe but a part'of the ſociety, which is appoint- 
ed to act for the whole of it. The right therefore, which 
this ſecond compact conveys to the magiſtrate, though 
it may be leſs, cannot poſſibly be greater, than what the 
firſt compact had given to the collective body of the 
ſociety : ſo that unleſs we can ſhew, that the firſt com- 
pact gives the collective body ſuch a right or ſuch a 
power, as is inconſiſtent with a right of private defence 
in the individuals; the ſecond compact can convey 
no ſuch right or power to the civil magiſtrate. 

There is a plane reaſon, why the ſociety will inter- 
poſe and hinder a man from making uſe of his own 
force upon any occaſion and in any manner, that he 
pleaſes, againſt thoſe, who are under its protection. 
The ſociety by receiving them under its protection, 
obliges itſelf to take care, that they ſhall ſuffer no 
cauſeleſs harm, And this obligation requires, that it 
Wihould not allow him, or any one elſe, to act againſt 
them at diſcretion, even for his own defence : becauſe 
he might poſſibly do them an injury under the notion 
Wo! defending himſelf from ſuffering one. He might 
pretend, that they deſigned, or were preparing, to in- 
ure him; when there was no ground for ſuch a pre- 
tence: or even if they did deſign to injure him, yet he 
might be unjuſt, both in his demands of ſecurity, and 

in 
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in the manner of enforcing thoſe demands. But this re- 
ſtraint, upon his right of private defence, is a reſtraint 
rather in fact than of right: though the ſociety is ob- 
liged to ſecure them, who are under its protection, 
againſt all cauſeleſs harm; yet he in the mean time, if 
he is no party to this obligation, will have a right to 
defend himſelf at his own diſcretion and by his own 
force. Such a body of men will be ſtronger than he is, 
and will therefore be able to hinder him from uſing 
his right : but this is no evidence, that his right does 
not ſubſiſt: becauſe it is no evidence, that he is ob- 
liged to ſubmit to be ſo hindered, if he was ſtrong e- 
nough to help it, . and thought himſelf to be doing 
nothing, but what the law of nature will juſtify, Such 
a reſtraint as this upon his right is no other, than what 
he might have met with in the liberty of nature; if the 
individuals, that he had to deal with, happened to be 
ſtronger than himſelf: they might have ſtopped him 
from uſing his right of private defence, till they were 
ſatisfyed, that his defence was law ful: but in the mean 
time he would not have been obliged to ſubmit to their 
determination upon this head, but would have been at 


liberty to determine upon it for himſelf. And as he had, 


a right in a ſtate of equality to judge for himſelf, whether 


the occaſion of defending himſelf, and the means, that 
he made uſe of for this purpoſe, were juſtifiable, or not, 
and to act accordingly; notwithſtanding the individuals 
that he happened to have to deal with, might be ſtron- 
ger than he, and might force him to ſubmit to theit 
judgment; ſo likewiſe in a ate of civil ſociety, 
though ſuch ſociety may in fact ſtop him from defend- 
ing himſelf, at his own diſcretion and by his own force, 


againſt any perſons, who are under its protection; " 
= | 
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if we conſider it as doing this, only in conſequence of 
its obligation to guard thoſe perſons againſt ſuffering 
any cauſeleſs harm, without any conſent on his part, he 
will ſtill have the right to judge for himſelf and to act 
accordingly. 

We have now ſeen, where any perſon is in danger 
of being injured by others, that neither the obligati- 
on of a civil ſociety to protect them againſt cauſeleſs 
harm, nor the right, which he has to protection, will 


tion of the ſociety, and his right are conſidered ſepa- 
tately. But if his right to protection is a right to be 
protected by the ſame ſociety, which is obliged to pro- 
tect them, and we conſider this right, or rather the con- 
ditions, upon which he acquired it, and the obligation 
of the ſociety together; we ſhall then find, in this view 
of the matter, that the fame act of ſocial union, which 
gave him a right to protection, put his liberty of pri - 
vate defence into the hands of the public, or of the 
civil magiſtrate, who acts for the public. The obliga- 
tion of the fociety towards them, if he is no party to 
it, will produce only a reſtraint in fact, and not a re- 
ſtraint in right, upon his liberty of private defence. 
But whatever act of his makes him a party in this 
obligation, either as ſuch act declares or as it im- 
plys his conſent, that as far as he is concerned, the 
ſociety ſhould protect them; this act of his gives the 
ſociety ſuch a right, as reſtrains his liberty of private 
efence in reſpect of them. The act of civil union, 
Ir the act of putting himſelf under the protection of 
civil ſociety, is an act of this fort: it implys 


ety ſhould guard all cthers, who are under its pro- 


tion againſt ſuffering any cauſeleſe harm. And the 
VOL. II. L reaſon, 
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reaſon, why his act of civil union, or his act of putting WM oth 
himſelf under the protection of the ſociety, muſt be un. by 
derſtood to imply, that he conſents to theſe conditions, 8 
is, becauſe the ſociety, being from the nature and de- of a 
ſign of it obliged thus to guard all others, who ate un. B 
der its protection, could not conſiſtently with this obli 
gation take him under its protection, unleſs he con- 
ſented, and was willing to make himſelf a party, to the 
ſame obligation. 

Upon the whole, an individual is underſtood by the 
act of civil union to part with his right of private de 
fence; not merely becauſe this act places him under the 
protection of a. civil ſociety; but becauſe it places hin 
under the protection of a civil ſociety, which ſtand 
engaged to protect thoſe, who are about to do him tis 
injury, as well as to protect him, who apprehends him. 
ſelf to be likely to ſuffer it. This act implys, not on 
that he is willing to acquire a right of being protect 
by the common force againſt any cauſeleſs harm, whia 
they might poſſibly do him, but likewiſe, that 
conſents to their having a right of being protected 
the fame force againſt any. cauſeleſs harm, which it 
might poſſibly do them: it muſt be underſtood to in 
ply ſuch conſent ; becauſe without conſenting; to thel 
right of protection, he could not acquire a right of pi 
tection for himſelf. 

From hence it follows, firſt; that the juriſdict ion, whid 
a Civil ſociety has over any individual in reſpect of i 
ri ight of private defence, ſuppoſes both the individual vi 
is in danger of being injured, and them likewiſe, who: 
about to injure him, to be under the protection of ul 
and the ſame civil ſociety : becauſe it is his conſent iv! 
their right of protection, which reſtrains his own rig 
of private defence; and this conſent of his is given 
othery 
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otherwiſe than by his acquiring a right of being protected 
by the ſame ſociety, which is obliged to protect them. 
Secondly; it follows from hence, that the juriſdiction 
of a civil ſociety over the liberty of private defence is 
a right to reſtrain one member, from acting againſt 
others by his own foree and at his own diſcretion, as 
far as ſuch a liberty of acting might expoſe them to 
any cauſcleſs harm. And conſequently the ſociety has 
a right, not only to judge, whether the occaſion of 
defence is juſt, but likewiſe to take care, that nothing 
is done unjuſtly even upon a juſt occaſion, After he 
has made it appear to the ſociety, that he is in danger 
of ſuffering an injury; the juriſdiftion of the ſociety 
over his right of defence does not ſtop here: he 
might, if he was left to himſelf, demand ſuch ſecu- 
rity, as he has no right to, becauſe he might demand 
ſuch, as he had no occaſion for; or he might do them 
more harm in obtaining the ſecurity, to which he has 
a right, than he ought to do them; becautc he might 
lo them more harm, than is neceſſary to obtain it. He 
is therefore not at liberty to make uſe of his own pri- 
ate force, or of any other force, which is managed at 


in his own diſcretion, but is obliged to make uſe only of 


he common force, which is under the direction of 
e common underſtanding. 


Wiction ceaſes, in reſpect of the right of private defence, 
nd why in thoſe inſtances this right ſhould ſubſiſt, after 
Wivil union; if we firſt enquire into the nature and 
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ven Orot. L. I. C. III. (IT, 
hery 


By 


L 2 


163 


III. Notwithſtanding mankind are now united into Origin 
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ſuch controverſies to ſubmit to the determination. But 
a civil ſociety may have this right, either upon account 
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By civil juriſdiction we mean a right, which a civil 
ſociety, acting either by its collective body or by its 
magiſtrates, has to determine any matter, that is in dif- 
pute between two or more perſons, and to compel them 
by the publick force to ſubmit to its determination, if 
they do not ſubmit to it of their own acccord. 
Juriſdiction is divided into two ſorts, a juriſdiction 
over perſons, and a juriſdiction over things. Indeed al 
juriſdiction is ultimately over perſons: for it conſiſts 
in a right to determine controverſies between two or 
more perſons, and to compel the perſons concerned in 


of ſome purely perſonal circumſtances of the parties 
contending, or upon account of the thing, about which 
they contend : and to diſtinguiſh theſe two caſes from 
one another, the former is called a juriſdiction over 
the perſons, and the latter a juriſdiction over the thing 
Where the perſons concerned in a diſpute are obl- 
ged from their perſonal circumſtances, if they canndt 
adjuſt it amicably, to have recourſe to the public for 
determination of it; the right of the ſociety, which cor 
reſponds to this obligation, is a juriſdiction over thel 
perſons. Where they are obliged thus to have recourſe 
to the public, not merely becauſe their own perſona 
circumſtances oblige them, but becauſe the thing in di 
pute is in the power of the ſociety, and can be no other 
wiſe claimed by either of them, than by the conſent 
and under the direction of the ſociety; the right in the 
ſociety, which correſponds to this obligation, is a juri 
diction over the thing. Thus if we conſider only tht 
immediate cauſe of juriſdiction, as it ariſes either from 
the perſonal circumſtances of the parties contending 

from 
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view of it, may be ſaid to be over perſons. 
The foundation of all civil juriſdiction over perſons 


Lal BY 5; laid either immediately or remotely in ſuch a cwil 

i union, as places the perſons concerned on one fide, in 

* any controverſy about matters of right, under the pro- 
in 


tection of the ſame ſociety, that is to protect the per- 
ſons concerned on the other ſide. We have ſeen al- 
dunt BY ready, that this is the origin of civil juriſdiction in mat- 
US BY ters of defence, and ſhall fee preſently, that it has the 


ment. Many rights of mankind indeed are not brought 


hing of civil union, or merely upon account of the common 


bl. protection, which the ſame ſociety owes to the perſons 
2 in controverſy. But the obligation of civil laws is de- 
or 2 


ral good requires it, may reſtrain ſuch of their rights, as 
were not reſtrained by the immediate act of civil union, 
and may by this means give the ſociety a juriſdiction 
in many inſtances, where the mere act of civil union had 
not given it any. Civil juriſdiction over the perſons of 


ts foundation in civil union, or in ſome act, which is 
equivalent to it. For ſince all men are * naturally equal, 
and are naturally at liberty to judge and to act at their 
own diſcretion, no civil magiſtrate and no civil ſociety 
can have any right to judge and to act for them, or to 
reſtrain them from judging and acting for themſelves, 
See 5 II. See B. I. C. X. $111. 
L 3 unleſs 


from the ſituation of the thing in diſpute; it may be 
diſtinguiſhed into theſe two forts : but if we conſider! 
its operation, as it binds the parties to ſubmit to 
the determination of the ſociety, all juriſdiction, in this 


ſame origin in matters of reparation and of puniſh- 


rived from civil union : and thoſe laws, where the gene- 
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unleſs they have ſome way or other conſented to give 
the magiſtrate or the ſociety this right. And this con- 
ſent appears no otherwiſe, than by their joyning them- 
ſelves to the ſociety, or however by their putting them- 
ſelves or their rights, by fome means or other, under 
the protection of the ſociety. The juriſdiction, which a 
civil ſociety has over things, as far as it affects any per- 
ſon, who is not under the protection of that ſociety, may 
be thought an exception to this rule : but we ſhall fee 
preſently, that this is rather a natural, than a civil jun 
diftion. It may be called a civil juriſdiction, as it be- 
longs to a civil ſociety, but it is in fact no other right, 
than what in ſome ſort individuals have in the hberty ot 
nature, and ariſes rather out of property than out d 
civil union. | 

When a number of individuals have united them- 
ſelves by conſent into one body, and have fettled upon 
any tract of land; ſuch a collective body, by this act d 
ſettling there or by this occupancy in the groſs, acquires 
a general property in the land. This general property 
of a civil ſociety is like the particular property of ind- 
viduals in a ſtate of independency. As the particula 
property, which an individual has in a parcel of Jand, 
after he has ſeized upon it, is a right of ſuch indivi- 
dual to exclude all other individuals, whether they arc 
few or many, from having any thing at all to do with 
this ſmall parcel of land; ſo the general property, 
which a civil ſociety, or a number of individuals united 
into one body and acting together, acquires by occu- 
pancy in the tract of land, where it ſettles, is a right 
of ſuch collective body to exclude the reſt of mankind, 
all other civil ſocieties, and all other individuals, who 
are not members of this body, from having any thing 


» dSee B. I. C. III. S XIII. XIV. 
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ive at all to do with this large parcel of land. This ex- 
n. dluſive right of general property in a civil ſociety, as 
m. tt is diſtinguiſhed from the private right of the ſame 
em. fort, which the ſeveral members have in their ſeparate 
ſhares or eſtates, is called the juriſdiction of the ſociety 
over the land: and that whole tract of land, which is thus 
under the juriſd iction of the ſociety, or in which the ſo- 
ciety has ſuch an excluſive right of general property, is 
called its territory. One immediate and neceſſary effect 
of this juriſdiction, as has already been ſhewn, is, that no 
alien is capable of having private property in any part 
of the territory, or rather that no member is capable 
of transferring ſuch private property to an alien, with- 
out the expreſs conſent of the ſociety. We have like- 
wiſe taken notice of an accidefital effect of this jurif- 
dition in reſpect of aliens, which is, that, fince no alien 
can have any right to come within the territories of the 
ſociety, if the ſociety chuſes to hinder him, it follows, 
that no alien can take even moveable goods, which are 
within the territory, though they are no part of it, if 
the ſaciety has forbidden it. In general the juriſdiction 
of a ſociety over its own territory ſubjects all the rights, 
that any perſon may be ſuppoſed to have to any thing, 
which is either a part of the territory or within it, to 
be regulated and governed by the ſociety : even the 
rights of aliens are ſubjected by it to be thus regulated; 
notwithſtanding ſuch aliens, as to their perfons, are 
neither members of the fociety, nor have ever put them- 
ſelves under its protection. In the mean time this is no 
more inconſiſtent with the natural liberty of ſuch aliens, 
than it is inconſiſtent with the liberty of an individual 
in a ſtate of nature, if he chuſes to accept of a part of 
See B.I. C. VI. FVI. 
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any other individuals private eſtate, to be bound to ac. 
cept it upon ſuch terms, as the owner of the eftate ſhal 
preſcribe, or if he chuſes to * hunt upon the foil, or to 
fiſh in the waters of another, to be bound not to hunt 
ſuch beaſts, or not to kill ſuch fiſh as the owner for. 
bids him to meddle with. For as the right of the indi; 
vidual, in one caſe, depends upon the will of the owner, 
ſo the right of the alien, in the other caſe, depends upon 
the will of the ſociety. The particular property, which 
the owner has in the land, makes it lawful for him to 
keep it to himſelf and not to give any part of it to the 
other; and his particular property in the ſoil or the 
water makes it lawful for him to hinder the other from 
uſing them at all. No injury therefore is done to this 
other, if the land is not given him, or if the uſe of the 
ſoil and the water is not allowed him upon his own 
terms, but upon ſuch terms only as the particular owner 
thinks proper. In like manner the general property, 
which the ſociety has in' its territory, makes it lawful 
for ſuch ſociety to confine all private property to its 
own members, without granting an expreſs allowance 


territory : and the ſame general property makes it law- 
ful for the ſociety to hinder any alien from coming in- 
to the territory to take away ſuch moveable goods 25 
are found within it. No injury therefore is done to ſuch 
alien, if he is not allowed to acquire private property 
there, or to take any moveable goods from thence, up- 
on his own terms, but upon ſuch terms only, as the ſo- 
ciety, which is the general owner, thinks proper. But if 
me ſociety, upon account of its general property, has a 
right to hinder thoſe, who arc ncither members of it 
Fee Bf. e, v. V. 
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nor under its. protection as to their perſons, from taking 
ſuch things, as are either a part of its territory or are 
within ſuch territory; it neceſſarily follows, where any 
diſpute ariſes concerning ſuch things, that though ſome 
or all the parties eoncerned in the diſpute are otherwiſe 
not under the protection of the ſociety, ſo as to give 


ſons; yet in conſequence of the juriſdiction, which it 
uch WF has over the thing in diſpute, it will have a right to 
| to ¶ compel them either to take it according to the ſentence, 
the Wl which the. ſociety gives upon the diſpute, or not to 
take it at all. 
We may call this right by the name of civil juriſ- 
dition, if we pleaſe; but it can be called ſo no other- 
wiſe, than as it belongs to a civil fociety : for it is a fort 
of juriſdiction, which does not ariſe out of civil union. 
And indeed, though it may belong to a civil ſociety, 
yet it is not confined to a civil ſociety : it is a right, 
which is incidental to property either general or parti- 


> 1G cular, and may as well belong to an individual in a ſtate 
ance Wot natural liberty, as to a number of individuals united 
the by ſocial compact into one body. Or ſuppoſe this ſort 
lau- Wot juriſdiction to belong only to a body of individuals 
in- Wo united into one civil ſociety; it would ſtill be impro- 
Is as per to ſay, in reſpect of thoſe, who are not members of 
ſuch this body, that this juriſdiction, as it affects them, ariſes 
erty from. civil union. Though we ſhould ſuppoſe, what is 

up- Wot true, that civil union is neceſſary, before any ſuch 
e ſo- juriſdiction can ſubſiſt ; yet it cannot be civil union, 


ut if Which extends this juriſdiction to aliens: becauſe aliens 
325 A are not in civil union with the ſociety, which has the 
of it oriſdiction. But after all, thole, who are not under the 
Fotection of the civil ſociety, and are tliereſore clear of 

nor Us 


the ſociety any immediate juriſdiction over their per - 
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its direct juriſdiction over their perſons, may, if they 
pleaſe, avoid any indirect juriſdiction of this fort, ati: 
ſing from its general property, by hot endeavouring tg 
obtain ſuch things, as are within its juriſdiction. And 
ſince their endeavouring to obtain them is their own 
act, even this juriſdiction over things becomes a juriſ. 
diction ovet their perſons no otherwiſe; than by theit 
own conſent. We cannot indeed ſay, that both or al 
of the parties, if they are more than two, who contend 
about a thing; which is in the juriſdiction of the {- 
ciety, muſt neceſſarily, as to their perſons, be under 
the protection of. ſuch ſociety, or that the ſociety wil 
otherwiſe have no juriſdiction. But ſtill the notion d 
common protection is ſo neceſſarily connected with the 
notion of juriſdiction, that the ſociety could have no 
right to decide the conteſt, and to compel the contend: 
ing parties to ſubtnit to the deciſion; if the rights d 
all of them, as far as this diſpute is concerned, wer 
not under its protection. either 

But we have no occaſion to enter any farther int Wire le 
this enquiry concerning the juriſdiction, which a ci 


| proteè 
ſociety has over its own territory, or over ſuch moe ¶ tectio- 
able goods, as are within its territory. The juriſdiction nterpe 


of a civil ſociety, as it reſtrains the right of de thous] 
fence, is a direct juriſdiction over the perſons, wi is pro 
is founded partly in the protection, which he, vo c aufe; 
is to be defended, has "acquired a right to, or rathe Hor at a 
in his conſent to be reſtrained in his liberty of d Civ 
fence, which conſent he muſt be underſtood to give MCI ju 
the ſame act, which gave him a right to protectionʒ af has an; 
partly in the protection, which the ſame ſociety owes fing for 
them, againſt whom he is to be defended. tion. 
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TV. ' Civil juriſdiction may ceaſe either in fact of of How civil 


right, It ceaſes in fact, where any perſon has a right to 
the protection of the ſociety, but the ſociery cannot in 
fact give him protection. What has been * already ſaid 
concerning ſuch civil jurifdiftion, as reftrains the right 
of defetice, will ſerve to ſhew us, that whete he, who 
is to be defended, is not under the protection of the 
ſociety, the juriſdiction, which the ſociety has over him, 
muſt neceſſarily ceaſe. For civil juriſdiftion, in reſpect 
of the right of defence, ſuppoſes this and more than thisz 
it ſuppoſes that both he, who is to be defended, and 
they likewiſe, who are about to injure him, are under 
the protection of the ſame civil focicty. Notwithſtand- 
ing therefore he may have a right to be protected by 
the ſociety, yet if in fact the ſociety cannot protect him; 
the civil juriſdiction of the ſociety, though it ſubſiſts 
of right, will ceaſe in fact. 

When civil juriſdiction thus ceaſes in fact, it may ceaſe 
either for the preſent inſtant only, or for ſome indefi- 
nite length of time. A perſon, who has a right to be 
protected by a civil ſociety, cannot in fact receive pro- 
tection from it; ſometimes becauſe the ſociety cannot 
nterpoſe at the inſtant, when he wants its protection, 
though it might be able to mterpoſe afterwards, when 
ts protection would come too late; and ſometimes he- 
cauſe it cannot interpoſe either at the preſent inſtant, 
or at any determinate time hereafter. 


civil juriſdiction at all, that is, where no civil ſoctety 
has any right to interpoſe and reſtrain a man from act- 
ng for himſelf by his own force, and at his own diſere- 
UOn, 


' Grot. ibid. m See F II. 
This 


juriſdicti- 
on ceaſes. 
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This diviſion, though it is different from our authon 
as to the form of it, is the ſame with his in ſubſtance; 
He firſt divides the caſes, where civil juriſdiction ceaſe, 
into thoſe, where it ceaſes only for the preſent inſtant 
and thoſe, where it ceaſes for an indefinite length of time 
And then he goes on to divide the cafes, where it ceaſa 
for an indefinite length of time, into thoſe, where i 
ceaſes in fact, and thoſe, where it ceaſes of right. Bu 
becauſe civil juriſdiction can ceaſe no otherwiſe tha 
either in fact or of right; and becauſe it does not a 
pear in his diviſion, whether it ceaſes in fact or of right, 
when it ceaſes only for the preſent inſtant, I have there 
fore choſen, whilſt I kept to the ſubſtance of that di 
viſion, to change the form of it. 
Where civil juriſdiction ceaſes, either in fact or d 
right, there can be no doubt of a mans having the 
ſame liberty to defend himſelf by his own force and a 
his own diſcretion, notwithſtanding he is a member d 
a civil ſociety, that he would have had, if he and il 
mankind had ftill continued in the liberty of nature. 
For civil juriſdiction, in reſpect of the liberty d 
private defence, is the right, which a civil ſociety ha 
to reſtrain a man from deciding his own quarrel and t0 
decide it for him: and in all inſtances, where the rigit 
of any civil ſociety to reſtrain him from acting for him. 
ſelf ceaſes, he muſt neceſſarily be as much at liberty 0 
a&t for himſelf, as if no ſociety had ever been formed 
at all. | cre, t 
Right of V. Civil juriſdiction ceaſes in fact, for the preſent in- 
2 ſtant; when the injury, which threatens us, is ſo imme: InNuries 


civil jurif- diate, that the public, or the civil magiſtrate for the pub 
iction 


ly | vent 
ceaſes in lic, cannot come to our aſſiſtance time enough to pre oweve 


fact. or to repel it; that is, when we are in ſuch circumſtan 
CC 
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ces, that we cannot poſſibly be defended at all, unleſs 
we defend ourſelves by our own private force. 

8 | But yer, if we conſider any perſon as a member. of 
ales, civil ſociety, We ſhall find, that, even in theſe circum ; 


tant I ſtances, it is not every injury, which will juſtify him in 
time proceeding to extremities. I do not mean, that the in- 


jury, with which he is threatened; may be ſo remote or 
ſo uncertain, as to give him time to apply to the ſociety 
and to obtain the aſſiſtance of the public to guard him 
zoainſt it. There can be no doubt of his being obliged, as 
a member of civil ſociety, to have recourſe to the ſociety, 
phere the injury is of this ſort: becauſe, in reſpect of 
ſuch injuries as theſe its juriſdiction ſubſiſts both of 
right and in fact. He has a right to the protection of 
the public, and has in fact an opportunity of obtaining 
protection. But what I mean is; that the injury, though 
it is both immediate and certain, may be too ſmall in 
Its own nature to juſtify him in taking away the life of 
he aggreſſor, or in doing him any grievous harm, in 
der to prevent him from putting his deſign in exe- 
ution. This is not merely matter of humanity-or be- 
nevolence ; but when he is conſidered as a member of 
vil ſociety it ſeems to be what the ſociety may claim 
f him. Leſſer injuries, where men live in a ſtate of 


» right Wociety, may commonly be repared, after they are 
r him-· Nover. The magiſtrate perhaps has not an opportunity 
rty wo repelling the harm, but he may and commonly will 
ormedMave an opportunity of interpoſing afterwards, to take 


care, that full amends ſhall be made to the perſon, 
ho has ſuffered it. In reſpe& therefore of ſuch leſſer 
4W'juries, as may eaſily be repared, civil juriſdiction can- 
ot properly be ſaid to ceaſe; however immediate and 


however certain they may appear to be. The mem- 
bers 
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bers of the ſame civil ſociety ſeem. to be as cffeQuglh 
protected againſt one another, where they are ſures 
being made amends for the injury, that they have fuf 
fered, as where they are guarded e 
ſuffering it at all. 

The loſs. or life indeed, or che Joſk chaten n 
their own nature reparable injuries. If the publy 
cannot interpoſe to guard thoſe; who are under its pry 
tection, againſt ſuch injuries as theſe, they are as mug 
at liberty, in a ſtate of ſociety, to defend themſelr 
by all neceſſary means, as they would have been ig 
ſtate of natural equality; even though the aggreſſq 
death ſnould be the conſequence of their defence 
becauſe it is to no purpoſe for the public to interpc, 
after the injury is over; if no amends can be mak 
for the loſs, that has been ſuſtained. 

Sometimes 4 injuries of a lower ſort, though rk a 
not irreparable in their own nature, are irreparable 
accident; And there is the ſame reaſon, why a.ma 
ſhould be at liberty to defend himfelf againſt rhelezs 
there is, hy he ſhauld be at liberty to defend hi 
againſt the other; where he can have no affiſtance fron 
civil juriſdiction, Qt this fort we may reckon: the lab 
of goods, where the perſon, who attempts to ſteal tha 
is unknown; or Where, though he is known, there is1 
moral certainty, that the public, can never interpoſe, f 
as to obtain the reſtitution of them. The rules, tht 


breats 
o juſt 
ion, v 
duppo 


Im, a 
im; | 
uled 
ontin 
very 
Aſiſted 


ought to be obſerved in theſe circumſtances, are H ublic. 
ſame, that ought io be obſerved, in a ſtate of nau Gr 
And where the law of nature would juſtify a man, ce O 
ſidered as an individual, in proceeding to extremities Ke it 
the ſame law will juſtify him in taking the ſame me?* ef 
tures, though he is a member of civil ſociety. by 

| Wha * Gro 


. V. NATURAL LAW; 
When civil juriſdiction ceaſes only for the prefent 
ſtant, the danger muſt be immediate. But both the 
otion of an * immediate danger, and tha notion af the 
wreſeat inſtant are to be underſtood with ſame lati- 
ade. Every danger is an immediate one, as to the 
purpoſe: of allowing the members of any civil ſociety 
> defend themſelves againſt one another, if ſuch dan- 
ger is ſo near, that it cannot be avoided by any other 
neans. And the preſent inſtant, as to the ſame pur- 
OI 18 not a ſingle point of time, that has no dura- 
on; it is underſtood ta continue as long, as the im- 
poſſibility. of obtaining the aſſiſtance of the magiſtrate 
ontinues. If a man has been threatening to kill you, 
ind is ſeizing a ſword or ſome other weapon, with a 
lane deſign, as far as you can judge, of putting his 
hreats in execution; the danger is immediate enough 
o juſtify your defence of yourſelf, at your own diſcre - 
on, without waiting, till the weapon is at your breaſt, 
Suppoſe, that you and the aggreſſor had cloſed with 
ne another, and had ſtruggled together for ſome time, 
defore you were able to get ſuch an advantage over 
im, as to. make your defence effect ual by diſpatching 
im; though this length of time cannor- ſtrictly be 
led an inſtant, yet your right of private deience 
ontinues during the whole of it: becauſe there is in 
very part of it the ſame impoſſibility of your being 
ſiſted by the civil magiſtrate or protected by the 
dublic. 

»Grotius aſks here, whether it would be lawful to ſe- 
ure our own life by killing a perſon, who attempts to 
ake it from us by ſuch means, as we are ſure will ope- 
ate effectually in the end, if we ſuffer hun to go on 
ith his deſign, though. they do not produce their ef- 
* Grot. L. II. C. I 5 V. * ibid, 
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fect immediately ? If, for inſtance, we are certain, ta that 
he lies in wait for us himſelf, or has conſpired win this, 


others to take the firſt opportunity of deſtroying us H have 
ſuch means, as ſhall offer themſelves, or by ſuch mem whet 
as they have contrived, by aſſaſſination, by poiſon, or in 
a falſe accufation, falſe evidence, or an unjuſt ſenten ¶ of in) 
in a tryal for any capital offence ; may we lawfulyW on ju 
kill him, to prevent ſuch a temote injury, as this? lic w 
fore a queſtion of this ſort can be properly anfwered, i war | 
ought to be ſtated more preciſely, than it is ſtated her ſince 
by diſtinguiſhing between the caſe of perſons, who I duals 
in a ſtate of nature, and of perſons, who are under ie dictic 
protection of the ſame civil ſociety. duals, 
Grotius, by mentioning falſe accuſations, falſe evi. der a 
dence, and an unjuſt ſentence, ſeems to ſuppoſe thei vic o 
parties, concerned in the queſtion, to be members d exten 
the ſame civil ſociety : becauſe in other circumſtance; WM Groti 
the notion of accuſations, evidence, and a judicial fen-W whet? 
tence are unintelligible. And certainly, if they are in ¶ bers e 
ſtate of civil ſociety, the perſon, who apprehends ſucd but v 
a remote injury, though he is ever fo well aſſured, tha {Wduals, 
it will come upon him, unleſs he takes care to guardWmemt 
againft it, has no right to defend himſelf by his o ſigned 
force, and at his own diſcretion, The reaſon, why he]MProtec 
has no ſuch right, has been given already: he has time ¶defenc 
enough before him to apply to the public for prote.ote 
tion ; and where he has time enough for this purpoſe where 
that is, where civil juriſdiction does not ceaſe, he | df ren 
bound, as he is a member of civil ſociety, to make uf" f 
of the protection of the public for his ſecurity againlÞ"<tior 
all, who belong to the ſame ſociety with himſelt. lanin 
But if we attend to the point, which our author had Have te 
before him in this place, we ſhall find reaſon to thick, * See 


that 
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that he deſigned to extend the queſtion farther than 
this, and to enquire, not ſo much whether mankind 
have ſuch a right of private defence in civil ſociety, as 
whether they have it at all, either in a ſtate of ſociety 
or in a ſtate of nature. He is here explaning what fort 
of injuries, before they are committed, are in his opini- 
on juſtifiable cauſes of war in general, not only of pub- 
lic war, which is the war of ſocieties, but of private 
war likewiſe, which is the war of individuals. And 
ſince private war may begin, not only amongſt indivi- 
duals, who are in a ſtate of ſociety, when civil juriſ- 
diction happens to ceaſe in fact; but amongſt indivi- 
duals, who never were in a ſtate of civil ſociety, or un- 
uſe of force is lawful to prevent a remote injury, if we 
extend the ſenſe of the words as far as the point, that 


whether ſuch uſe of force is lawful amongſt the mem- 
bers of the ſame ſociety, when civil juriſdiction ceaſes, 
but whether it is lawful at all, even amoneſt indivi- 
duals, that are under no civil juriſdiction, or are not 
members of any civil ſociety. We have juſt now aſ- 
ſigned the reaſon, why ſuch perſons, as are under the 


ein! 
s {uct 
J, that 
guard 


is On 


hy be protection of the fame civil ſociety, are not at liberty to 
5 time defend themſelves by their own force againſt ſuch re- 
ptote· mote injuries; not becauſe they have no ſuch liberty, 
ipoſ⸗ where civil juriſdiction ceaſes, but becauſe in reſpect 


„ he 
ike ue time for an application to the magiſtrate, civil juriſ- 
again Iction does not ceaſe in fact. But? when we were ex- 
; laning the right, that individuals in a ſtate of nature 
zor have to deiend themſelves againſt injuries, before they 
think, See B. I. C. XVI. FV. 

that VOL, II. M are 


Grotius had before him, requires, muſt mean not only, 


df remote injuries, which in their own nature allow of 
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ſtrate refuſes to take notice of the danger, that a ma 
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are committed, we ſhewed in what manner this right giſ 
may extend to ſuch injuries as are at a diſtance. 
Where one part ot a ſociety is in a ſlate of civil vꝝ 
againſt the other, or where the ſubjects are in a ſtate of 
rebellion againſt their governours; individuals of the 
oppoſite parties, whatever they may be of right, ar 
not in fact under the protection of the ſame ſociety, 


duals, as are of oppoſite parties, ceaſes in fact, not 
merely for an inſtant, but for an indefinite length d 
time; it ceaſes as long as the ſtate of civil war or df 
rebellion continues; and in the mean while ſuch ind. 
viduals have the ſame right of private defence, that 
they had in the liberty of nature. 

It is a more material queſtion, whether the naturd 
right of private defence returns, where the civil mags 


imagines himſelf to be in, and to obtain ſecurity for 
him againſt ſuffering the injury, that others, as he ap 
prehends, are preparing to do him. When Grotiws 
mentions this as one inſtance, in which civil juriſdictio 
ceaſes in fact; he mult certainly ſuppoſe, that the man 
has met with this refuſal not only from one civil mag} 
ſtrate, but from all, that have any authority to interpok 
in his favour: for in moſt civil ſocieties there is a ſubor: 
dination of magiſtrates, and if thoſe of an inferiout 
ſort refuſe to relieve the perſon aggrieved, he may ap 
ply to thoſe of a ſuperiour ſort, who have authority 
either to grant him relief themſelves, or to compel tit 
others to grant it. And there is planely no ground fe 


of his having met with a refuſal from ſome of the m 


4 Grot. L. I. C. III. F II, r Grot. ibid. 
giſtrates 
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giſtrates; when there are others within the ſociety, who 
might either defend him or take care, that he ſhould be 
defended, if he had made his application to them. But 
ſuppoſe him to have met with a refuſal from all, that 
he can apply to; ſuch a refuſal, as this, ſeems rather to 
be an act, than a failure of civil juriſdiction. Some in- 
juries are ſo ſlight, that it is of no importance for him 
to obtain ſecurity againſt them. Suſpicions of a future 
injury may be ſo uncertain, as to afford no ground for 
the ſociety to interpoſe; or they may be ſo falſe, as to 
make it unjuſt to regard them; or they may be fo 
malicious as to deſerve cenſure, rather than redreſs. 
There may be theſe and many other reaſons of the like 
fort, why his application to the public ſhould be diſ- 
miſſed. When therefore the ſociety, or the magiſtrate 
for the ſociety, does diſmiſs it; this is to be conſidered 
as a determination of the ſociety, that its interpoſition 
would be either unneceſſary or improper. In this view 
of the matter, he can have no right of private defence, 
in conſequence of ſuch a refuſal ; unleſs we would ſup- 
poſe, what is confeſſedly falſe, that every man, after he 
s a member of civil ſociety, has the ſame right to 
judge, whether the ſociety has done him juſtice, that 
he has in a ſtate of nature to judge, whether an indivi- 
dual has done him juſtice, 


right between perſons, who happen to be out at ſea, or 
no civil ſociety is eſtabliſhed. His opinion is, that per- 


vate defence: for as there is, by the ſuppoſition, no 


oil juriſdiction, as they are not under the protection 


M 2 of 


| ; : where Ci- 
in an uninhabited iſland, or in any other place where vil juriſ- 


' ſes of 
lons in theſe circumſtances have the full liberty of pri- right, e 
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of the ſame or indeed of any civil ſociety ; there is 
nothing to reſtrain this liberty. 

This opinion muſt however be underſtood with 
ſome reſtrictions: and we ſhall ſee more planely what 
the neceſſary reſtrictions are, if we conſider the perſon, 


whois in danger of ſuffering the injury, and the others, 


who are about to do it, either as members of no civil 
ſociety, or of the ſame civil ſociety, or of different civi 
ſocieties. 

If he, who is in danger of being injured, and the 
aggreſſor are not members of any civil ſociety, the caſe 
does not come within the preſent queſtion. He has in- 
deed a right of private defence; but the ground of this 


right is, not that civil juriſdiction ceaſes between them, 


but that they are ſtill in a ſtate of nature. 

He and the aggreſſor may, when they are at home, be 
members of the ſame civil ſociety; and if they are, civil 
juriſdiction will ceaſe between them in fact only, and not 
of right, when they are abroad. The juriſdiction, which 
a civil ſociety has over the perſons of its members, af- 
fects them immediately, whether they are within its 
territories or not. Both the parties therefore, though they 
are out of the territories, are under the juriſdiction. As 
long as their claim to protection ſubſiſts, the juriſdiction 
of the ſociety will ſubſiſt of right. And ſince, by the ſup- 
poſition of their being members of the ſame ſociety, both 
of them have a right to its protection; civil juriſdiction 
can have ceaſed no otherwiſe between them, than as 
their accidental ſituation may have rendered it impoſſli- 
ble for the perſon, who is in danger of ſuffering the 


injury, to apply for protection againſt the aggreſſor to 


the civil magiſtrate. 


But if they are members of different civil ſocieties 
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they are not of right under the protection of the ſame 
civil ſociety; there is therefore no civil juriſdiction, 
chat can of right reſtrain the liberty of defence: the 
law of nature is the only reſtraint upon it; and he, 
who apprehends himſelf to be in danger of ſuffering an 
injury, ſeems to be the cnly judge, how far this law will 
juſtify him, in making uſe of his own force to prevent 
or repel it. 

The only ground for ſuppoſing the ſociety, of which 
the perſon, who defends himſelf, is a member, to have a 
right of reſtraining him, as to the occaſion and manner 
of his defence, is, that they, againſt whom he defends 
himſelf, may under this pretence be injured by him; 
and they have a claim, as individuals in a ſtate of na- 
re, that this ſociety ſhould not make itſelf an acceſſory 
to the injury. Amongſt other ways, by which the ſo- 
ety may be an acceſſory to what he does, one is by 


and ſince he, by the ſuppoſition, as a member of the 


n 15 Wociety, has a claim to its protection; it does not appear 
the) It (ir(t ſight how the ſociety can conſiſtently with his 


lam avoid being an acceſſory. The ſociety may by this 
eans be brought into great inconveniences, eſpecially 
[ they, who are thus injured, are members of another ſo- 
iety, which will interpoſe in their quarre], and call it to an 
count for what one of its members has done. The gene- 
4 good therefore ſeems to make it neceſſary, that every 
ember of a ſociety, merely as he is under its prote- 
ion, ſhould be ſubject likewiſe of right to its juriſ- 
con; without conſidering, whether thoſe, againſt 
hom he defends himſelf, are under its protection or 
bt; that ſo the ſociety, as it might be led into inconveni- 
dee B. I. C. XVII. FVI. 

M2 ences 


protecting him againſt them, after the injury is over. 
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; x 8 pat 
ences by his claim of protection, may have a right 5 
to reſtrain him from acting at diſcretion even againſt als 
aliens. But this concluſion proceeds upon a miſtaken "4 
notion of a mans claim to be protected by the ſociety, ter 
to which he belongs. He has only a claim to be pro- _ 
tected in the enjoyment of his rights, and not a claim * 
to he protected in whatever he does, whether it is right . 
or wrong. The ſociety therefore is not obliged to make * 
itſelf an acceſſory, if under the pretence of defending = 
himſelf, he has done them an injury: it is at liberty, * 
as ſoon this appears, to deliver him up to thoſe, who _ 
have been injured by him; if he is not willing to mau dirt 
proper ſatisfaction. . 

Where civil juriſdiction ceaſes of right, we have ſup¶¶ | _ 
poſed the perſons concerned to be our at ſea, or ina BY 
uninhabited iſland, or in ſome place where no civil by... 
ciety is eſtabliſhed : becauſe if they are within the tem itʒ or 
tories of any ſociety, whether either of them are pi y. 
perly members of ic or not, they have a temporary oF... 


vil union with it and are under its protection. The Wl . Ih, 
ciety would not allow them to ſtay within its territoris, 
or even to come thither, unleſs they agreed to conform ks. 
to its laws, whilſt they are there. They therefore I 


| value 
ſtaying there, or by coming thither, are underſtood u i 1 
conſent to theſe terms, and by ſo conſenting they mak ſtate « 
themſelves temporary ſubjects. The ſociety in the med fotos 
time, by ſuffering them to be there, is undexſtood W their r 


accept them in this character, and conſequently to git 
them a temporary right to its protection. ino 
The general conſequence, which follows from hen 


ows from ociety 
is, that after mankind are united into civil ſocieties, 6 conſent 
law of nature forbids private war in any inſtance, * My ca 


See B. I. CXVII. FVI. 
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particularly duelling, which is one inſtance of private 
war, even in ones own defence; except where an injury, 
which cannot be repared, aſter it is over, is ſo near, 
that we cannot apply to the civil magiſtrate for the in- 
terpoſiiion of the ſociety, which has both us and the 

greſſor under its protection; or where the aggreſſor is 
in a ſtate of rebellion or of civil war againſt that part of 
the ſociety, which has us under its protection; or laſtly, 
where we and the aggreſſor are not within the territo- 
ries of any civil ſociety whatſoever. I call the obliga- 
tion, which reſtrains us, an obligation of the law of 
nature; notwithſtanding it ariſes from civil union. For 
civil union is an act of conſent; and whatever obliga- 
tion ariſes from our own conſent is an obligation of the 
law of nature; whether that conſent is ſuch as may 
leave us ſtill in a ſtate of nature, or ſuch as joyns us 
to a civil ſociety, or at leaſt places us for a time under 
its protection. 

VII. In a ſtate of equality, after an injury is com- Right to 
mitted, they, who have ſuffered any damage by it, are ub 
at liberty to make themſelves amends, at their own diſs jected to 
cretion and by their own force: they are at liberty to job. ” 
take ſo much of the offenders goods, as is equal in | 
value to what they have loſt; and the law of nature 
will give them property in the goods ſo taken. But in a 
ſtate of civil ſociety, if both the offender and the ſuf- 
ferers are under the protection of the ſame ſociety, 
beir right of obtaining reparation is reſtrained, and be- 

comes ſubject to civil juriſdiction. The ſufferers by hav- 
ing placed themſelves under the protection of the ſame 
ſociety, which is engaged to protect the offender, have 
F conſented, that as this ſociety is to guard them againſt 
ay cauſeleſs harm, which he might do them, ſo it 
M4 ſhall 
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ſhall guard him likewiſe againſt any cauſeleſs harm, Minder 
which they might do him. And from this conſent of Non, 
theirs it acquires a right, to ſtop them from acting for er by 
themſelves, as they pleaſe; wherever ſuch a liberty hnterp 
might be hurtful to him. Theſe, as we have ſeen al. VI 
ready, are the principles, from whence civil juriſdiction pf pri 
is derived, in reſpect of the right of private defence: {Want « 
and theſe are likewiſe the principles, from whence it is {Wharati 
derived, in reſpect of the right, which individuals have f it ce 
in a ſtate of equality, to obtain reparation for them- or hi! 
ſelves. We may poſlibly pretend, that we have ſuffered White le 
ſome damage, when we have ſuffered none; or though her 
ſome damage has been done, we may rate it too high; What he 
or though the offender is willing to make us amends, we rote 
may cauſeleſsly uſe force for obtaining it; or when he Wicfenc 
u unwilling we may uſe more force, and may do him ¶ ter a 
more harm, than is neceſſary, But ſince the ſociety has, {Wrraigh 
in conſequence of our conſent, a right to take care, that Nhe da; 
we do him no injury, under the notion of reparing our {Want t 
own damage; it has not only a right to reſtrain us aule, 
from acting againſt him at all, upon chis pretence, till it Nome 
is fatisfyed, both that reparation is due to us, and what Nained 
that reparation is; but a right likewiſe to reſtrain us, after} over 
this point is ſettled, from uſing any force, but ſuch, as {Wlliſitan 
is under the conduct of the common under{tanding. e as ef 

In the mean time, though a member of civil ſociety Gr 
is reſtrained in his right to obtain reparation, this right Neption 
is not deſtroyed. He does not entirely loſe his right to N ber 
obtain reparation, he only loſes his right to obtain it at {ich | 
his own diſcretion and by his own force: he is not obli- IMs go 
ged to ſubmit to damage without redreſs ; but is obli- Ney do 


ged, if he ſeeks redreſs, to ſeek it by the ufe of the pub- ler of 
lic force, which is under the direction of the common L. II 
under- 
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nderſtanding. He has ſtill the right to obtain repara- 
jon, and the ſociety, when it interpoſes, either by itſelf 
or by the civil magiſtrate to obtain reparation for him, 


ty nnterpoſes in his right, and not in its own. 
al- VIII. Though civil juriſdiction in reſpect of the right Civil 5u- 
tion pf private defence may ceaſe in fact, for the preſent in- E 


ant only; yet in reſpect of the right of obtaining re- of repara- 
aration by private force it cannot ceaſe in this manner: nr wt 
it ceaſes, ſo as to leave any perſon at liberty to act in fact, for 
or himſelf, it muſt either ceaſe in fact for ſome indefi- * 
ite length of time, or elſe it muſt ceaſe of right. fant only. 
Vhere an injury is coming upon a man, it is poſſible, 
at he may have no time to apply to the ſociety for 
protection, but may be under the neceſſity either of 
letending himſelf or of not being defended at all. But 
ter an injury is paſt, he cannot well be driven to theſe 
Iraghts in regard to the obtaining of reparation for 
e damages, that have been done by ir. He can ſcarce 
ant time to apply to the ſociety for this purpoſe : be- 
auſe, though defence might be uſeleſs, if it did not 
ome at the preſent inftant, yet reparation may be ob- 
ained at one time as well as at another, When the injury 
over, he has leiſure enough to ſeek redreſs; and the 
[ſtance of the ſociety for obtaining reparation will 
as effectual at ſome future time, as it would be now. 
' Grotius mentions one caſe, which is in part an ex- 
ption to theſe principles. He ſuppoſes the offender 
d be removing out of the territories of that ſociety, 
hich is to protect the ſufferers, and to be carrying 
s goods along with him. In theſe circumſtances, it 
ey do not ſtop either him or his goods, it will here- 
ter be impoſſible for the ſociety to do him juſtice, 
L. II. C. VII. $11. 
Civil 
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Civil juriſdiction therefore will ſo far ceaſe in fact for 
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the preſent inſtant only, as to leave them at liberty u 
ſtop either his perſon, or his goods, or both. But thi 
docs not come up to the right, which they had in a ſtae 
of natural equality, of obtaining reparation by their on 
force and at their own diſcretion. The law of nature, 
in ſuch a ſtate of equality, would not only have allowe 
them to ſeize upon an equivalent out of his goods, bu 
would have given them proper;y- in ſuch equivalent 


Whereas in a ſtate of civil ſociety, the fame Jaw, i Yo 
conſequence of their own conſent, will not allow then dame 
to act for themſelves, when they can have recourſe u TY 
the civil magiſtrate. Since therefore, after they ate i 
poſſeſſion of the goods, they will have leiſure enoug 2% 
for this purpoſe; however they may be at liberty u 4 1 
ſeize upon the gocds, they are not at liberty to uk "My 
them as their own; till they are adjudged to be ther a . 
own by the civil magiſtrate: civil juriſdiction may þ 1 4 | 
far ceaſe, as to give them a right to take poſſeſſion; oF | 
but it will not ſo far ceaſe as to give them a right u a 
keep poſſeſſion: they may ſeize upon the equivalent . 
but it is the civil magiſtrate that muſt give them pio cefſar 
perty in it. the a 

Civil juriſdiction, according to the opinion d comr 
” Grotivs, ceaſes in fact for ſome continuance of time Sth 
when we are ſatisfyed in our own mind of our right u 


reparation, but are morally certain, that we cannot it 
cover reparation by the ſentence of the magiſtrate be 
cauſe we are not able to prove the injury or the damag 
in ſuch a manner, as the laws of the ſociety require. Bu 
the contrary opinion ſeems to be the more probable. i 
right, which does not appear to the ſociety, is in reſped 

Ibid. 


j - 
* 


8 ſuch a ſociety as this? And in this view, it will evidently 
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of the ſociety no better, than a right, which does not 
exiſt. All the harm, that we do to thoſe, who are un- 
der its protection, in ſupport of ſuch a right, muſt in 
the judgment of the ſociety be ſo much cauſeleſs harm. 
They therefore by their civil union have a right to be 
protected againſt this harm ; and conſequently we by 
our civil union with the ſame ſociety have given up our 
right to do it. 

What has been ſaid already concerning private 
defence, may eaſily be applyed to reparation for 


IX. If we aſk how the right of puniſhing, which one of 


every individual had in a ſtate of nature, comes to be 


reſtrained in a ſtate of civil ſociety z the uſual anſwer ſtrained 
juriſdiat« 
right from themſelves to the civil magiſtrate. But this on. 


is, that the ſeveral individuals have transferred this 


anſwer does not take the matter up high enough. The 
civil magiſtrate in a civil ſociety is the executive body, 
which is appointed to act for the collective body of it 
under the reſtraints of the law. And if the civil magi- 
ſtrate is appointed to act for the ſociety, we muſt ne- 
ceſſarily conceive the ſociety to be in exiſtence, before 
the appointment of ſuch magiſtrate. The firſt ſocial 
compact unites a number of independent individuals 
into one body by binding them to act together for cer- 
tain purpoſes. In ſuch a perfect democracy, as would 
ariſe from this compact, all the members are equal to 
one another: there is no particular executive body, conſiſt- 
ing of one ſingle perſon or of a ſelect number of perſons, 


| which has any authority to act for the reſt. The queſtion 


therefore is, how the right of puniſhing, which indivi- 
duals had in a ſtate of nature, comes to be reſtrained in 


be 
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be an unſatisfactory anſwer to ſay, that the ſeveral indi- 
viduals have transferred their right of puniſhing to the 
civil magiſtrate; becauſe there is no ſuch thing as a 
civil magiſtrate, to whom they could transfer it. If we 
think to corrrect this anſwer by ſaying, that they trans- 
fer their right of puniſhment from themſelves to the 
ſociety ; ſuch a correction will only ſerve to make it 
unintelligible. * Each individual, who is a member of the 
ſociety, would, in a ſtate of nature, have had an equal 
right of puniſhing with the reſt: for this right is not con- 
fined to that individual in particular, who has been inju- 
red by the crime, but extends alike to all mankind. The 
ſociety therefore being nothing elſe but an aggregate 
body of individuals, who have each of them a natural 
right of puniſhing; a transfer of this right from them- 
ſelves to the ſociety is nothing elſe but a transfer of it 
from themſelves to themſelves. 

The reſtraint upon the right of individuals, to pu- 
niſh a criminal ſeparately, 1s produced by civil union, 
in the ſame manner with the reſtraint upon the rights 
of private defence, and of obtaining reparation by pri- 
vate force. If any perſon, who is under the prote- 
ction of a civil ſociety, is charged with having commit- 
ted a crime, the ſociety is obliged to take care that he 
is not injured under the notion of puniſhing him. An 
individual, who undertakes to inflict the puniſhment 
by his own private force and at his own private dil- 
cretion, may poſſibly pretend, that a crime has been 
committed, when nothing at all, or at leaſt nothing 
criminal, has been done; or he may rate the guilt of a 
crime too high; or he may inflict a greater penalty, 
than the guilt deſerves. Upon any of theſe ſuppoſi- 

„See B. I. C. XVIII. C VIII. 


tions, 
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tions, the perſon, who is charged with a crime, and 
who perhaps has actually been guilty of one, would 
be injured by the puniſhment, that is inflicted, The 
ſociety therefore, which has engaged by the ſocial 
compact to protect him, is obliged to ſtop the puniſh- 
er from proceeding, and to take the matter into its 
own hands. If the puniſher is not under the protection 
of the ſame ſociety with the offender; this ſociety acts, 
in reſpect of the puniſher, no otherwiſe, than any in- 
dividual might have done in the liberty of nature: 
any individual, who thought, that the offender was 
likely to be injured, was at liberty to interpoſe and to 
protect him againſt the injury. In reſpect of the pu- 
niſher, all the difference between a ſociety, with which 
he has no connection, interpoling in behalf of the of- 
fender, and an individual in the liberty of nature in- 
terpoſing for the ſame purpoſe, is, that the ſociety is 
ſtronger than an individual, and will therefore be bet- 
ter able to take care, that no injury ſhall be done. In 
reſpect of the offender indeed, there is a farther dif- 
ference; for in the liberty of nature, he had no claim 
o be protected from injuries by any individual; but 
wil union gives him ſuch a claim upon the ſociety, 
mich has taken him under its protection. But if this 

nterpoſition of the ſociety depends in reſpect of the 
puniſher, upon the ſame principles with the interpo- 
tion of an individual in a ſtate of nature; the re- 
raint, that ariſes from hence, upon his liberty of pu- 

ſhing ſeparately, is a reſtraint rather in fact than of 
ght: he is ſtill at liberty to puniſh the offenders, if 
e could, and only gives up this liberty, becauſe he 

annot help it. But ſuppoſe the puniſher to be under 
e protection of the ſame ſociety with the oftender z 

the 
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' 
the reſtraint in fact upon his liberty of puniſhing ſt. A 
parately, will then become a reſtraint upon it of right, * 
By placing himſelf under the protection of this ſoc. Ke 
ety, ſo as to acquire a claim to its protection, he nus 


mult neceſſarily be underſtood to have given his con. 
ſent, that the offender ſhould be protected by it, as wel 
as he: becauſe the ſociety, ſtanding engaged to pry 
tect the offender, could not receive him under its pro 
tection upon any other terms. Now the protectia 


of the offender conſiſts in the interpoſition of the o x 
ciety to ſtop the puniſher from acting ſeparately, ngbt 
to take the matter into its own hands: and fince the Hand: 
puniſher by his civil union with the ſociety has corMlcicic 
ſented to this; he has by ſuch conſent given up i theſe 


liberty or his right of puniſhing ſeparately. What bs 
been ſaid of any one individual, whom we have here do th 
led the puniſher, may be applyed to every other initio 
dividual, who is connected with the ſociety by cini 
union. And thus, notwithſtanding each of them, in 
ſtate of natural liberty, had a right of puniſhing a ci 
minal ſeparately by their own private force and 4 
their own diſcretion; they ceaſe by their own conſent Ott, 
to have ſuch a'right, when they are united into a cinvhen « 
ſociety, in reſpect of any criminal, who is a membeWhey | 
of their body, or is under the PRO of the ſan 
ſociety with themſelves. 

From this account of the effect, which { is rode x 
by civil union upon the right of puniſhing, 1 it appeus ay re 
that there is no occaſion to enquire, how the ſocieſſng to 
acquires this right, when the individuals loſe it. Fo by upc 
in fact the right of puniſhing, which individuals had Wepara; 
a ſtate of nature, is not loſt, but reſtrained, by Vf there 


union, In the liberty of nature each had a right : 7 
puniſt 


E.). NATURAL LAW. 191 


puniſhing ſeparately: civil union only reſtrains them 
from puniſhing ſeparately : and conſequently they 
have ſtill the ſame right of puniſhing, after they are 
[thus united, that they had before; except only, that 
they have agreed, if they exerciſe it at all, to cxer- 
ciſe it together. And thus the right, which the ſoci- 
ety, conliſting of a member of individuals, has to pu- 
niſh, appears at laſt to be nothing elſe but the joynt 


right of all the individuals. ; 
KX. Both the right of obtaining reparation and the Difference 


right of inflicting puniſhment ariſe out of an injury, ja 
and are brought in the ſame manner under civil juriſ- 1 
diction. But there is one material difference between mage and 
heſe two rights in a ſtate of nature, which makes a — 
lifference in a ſtate of ſociety between the juriſdiction 
of the ſociety in matters of reparation, and its juriſ- 
diction in matters of puniſhment. 
When an injury has been committed in the liberty 
pf nature, the only perſon, who has a right to repara- 
tion, and to make uſe of force for obtaining» it, is 
he perſon, who has ſuffered damage by the injury. 
Others, who chuſe to give him their aſſiſtance, are 
hen only at liberty to give it, if he aſks for it, or if 
hey ſee that he wants it. As on the one hand he 
annot compel them to aſſiſt him, ſo on the ocher 
and, if he waives his right either expreſsly or tacitly, 
Either by declaring openly, that he does not require 
any reparation, or by ſetting ſtill and not endeavour- 
ng to obtain any, they have no right to take the quar- 
el upon themſelves of their own accord and to enforce 
"W<paration for him. The reparation was due only to him: 


therefore he gives it up, it is due to no body elſe; 
See B. I. C. XIX. $11T. 
ſo 
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ſo that the offender ſtands clear of all demands; and what. 


ever they may take from him, under the notion of cb. 
taining reparation for the ſufferer, it will be taken fron 
him unjuſtly. The conſequence of this, in civil fog. 
eties, is what we have juſt now hinted at: though he 
is reſtrained by civil union from obtaining reparatio 
by his own force, and at his own diſcretion, yet th 
right to obtain it is {till his: he is obliged indeed, i 
he ſeeks it at all, to ſeek it by the public force unde 
the direction of the common underſtanding : but the 
ſociety interpoſes with this force in his right, and na 
in its own. 

When a crime has been committed in the liberty d 
nature, the right of puniſhing the criminal is not co. 
fined to the perſon, who has been hurt by the crime 
every individual has the ſame right, that he has, 
correct or reſtrain ſuch a bad diſpoſition, as may b 
hurtful to any of them hereafter, if it is not correct 
or reſtrained ; that is, every individual has the fam: 
right, that he has, to puniſh the criminal. The conk: 
quence of this is, that though in a ſtate of civil ſociety, 
each individual, who is a member of ſuch ſociety, i 
reſtrained by civil union from puniſhing a criminal k 
parately by his own force, and at his own diſcretion 
yet each and all of them have ſtill the right of puniſh 
ing joyntly, by the public force and under the condul 
of the common underſtanding. The ſociety therefor 
when it inflifts puniſhment, inflicts it in the right of 4 
the individuals, that compoſe ſuch ſociety: or ſince tit 
ſociety is nothing elſe but the aggregate body of il 
theſe individuals, we may fay, that the ſociety inf 
puniſhment in its own right, or as it is more uſualſ 
expreſſed, in the right of the public. 
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vhat: From hence it appears, why the ſame injury, when 
fob it is conſidered as doing damage, ſhould be called a 
fron {MW private offence, and when it is conſidered as a crime, 


ſhould be called a public offence. It is called a private 
or a public offence in reference to the perſon, who is 
offended by it, and has a 'right to take notice of it, 
When therefore it is conſidered as doing damage, it is 
called a private offence z becauſe the reparation is due 
to ſome one or more private perſons. But when it is 
conſidered as an evidence of a hurtful diſpoſition, it is 
a public offence ; becauſe it gives the ſociety, which is 
a public perſon, a right to puniſh the offender. 

I have here called the juriſdiction, which a civil ſo- 
ciety has both in matters of private and of public wrong, 
by the general name of civil juriſdiction. * Though it 
is, I believe, more uſual, to call only its juriſdiction in 
matters of private wrong civil juriſdiction , and its ju- 
tiſdiction in matters of public wrong criminal juriſ- 
diction, 

From hence likewiſe it appears, that after a man has 
been proved to have done any damage, and the public 
s ſatisfyed both of the fact and of the reparation, which 
s due for it; there is no right in the ſociety to remit 
ſuch reparation : becauſe it is due to the individual, 


retion, 
anih-Wvbo has ſuffered the damage, and not to the ſociety. 
ondul But after it has been proved in like manner, that a man 


has committed a crime, the ſociety has a right to par- 
don him or to remit the puniſhment : becauſe the pu- 
nce tiniſhment is not due to any individual in particular, but 
to all of them equally, that is, to the ſociety itſelf. 
XI. Now we have ſeen, how the right of individuals 
to puniſh ſeparately is reſtrained in a ſtate of civil ſo- 
*Seep.53. 
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ciety, and by what means the right of puniſhing i; 
veſted in the collective body of the ſociety ; it will be 
no difficult matter to underſtand, how it comes into 
the hands of the civil magiſtrate. By the civil mag. 
ſtrate is here meant the ſupreme executive body of the 


fociety ; whether it conſiſts of one or of more perſons, 


acting under the checks and controls of the legiſlative, 
Indeed we commonly take into our notion of the civil 
magiſtrate not only the ſupreme executive body, but 
lkewiſe all other perſons, who have any juriſdiction. 
However, as inferiour magiſtrates have only a uri- 
diction derived from the ſupreme executive body, it i 
not neceſſary to enlarge the definition of the civil mag- 
ſtrate in order to include them in it. As the firſt ſo- 
cial compact reſtrains the ſeveral members of a vil 
ſociety from puniſhing a criminal ſeparately, and vets 
the right of puniſhing in the ſociety itſelf, that is, in al 
the members acting joyntly; ſo when it is farther 
agreed to eſtabliſh any particular executive body, 0r 
civil magiſtrate, the right of puniſhing, which was be- 
fore veſted in the whole ſociety collectively, is veſted 
by this agreement in ſuch executive body. A transfer 
here may be ſo explaned as to be intelligible enough. 
For though the ſeveral individuals could not in the firl 
act of civil union be underſtood in any ſenſe to trans 
fer their natural right, of puniſhing ſeparately, to the 
civil magiſtrate, becauſe the firſt act of civil union does 
not eſtabliſh any civil magiſtrate ; yet the ſociety, afie 
it is formed, or all the individuals, after they are united 
into one collective body by the firſt ſocial compact, 
may, if we like the expreſſion, be ſaid to transfer the 
ſocial right of puniſhing collectively to the executi 
body: only we ſhould obſerve, that this transfer col. 
ſiſts in nothing elſe, but in the ſocietys having _ 

ſtanding 
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ſtanding appointment of an executive body to act 
for it with the common force in matters of puniſh- 
ment. In ike manner, though the ſeveral individuals 
could not be underſtood in any ſenſe to transfer the 
right of puniſhing from themſelves to the ſociety ; be- 
cauſe this would only be a transfer of it from them- 
ſelves to themſelves z yet we may ſay, that the ſociety 
transfers the right, which it has to puniſh collectively, 
to the civil magiſtrate, that is, to ſome part of the cal- 
lective body: if we think, that a ſtanding appointment 
of this ſort to act for the whole can properly be called 
a transfer. 

But it is to be obſerved, that an executive body, 
whether it conſiſts of one perſon or of more, has not 
the full liberty or right of puniſhing, which the collective 
body had, unleſs the legiſlative power is delegated to it, 
as well as the executive power, All puniſhment in a 
{tate of civil ſociety is to be inflicted by the common 
force under the direction of the common underſtand- 
ing. If the ſociety therefore puniſhes in its collective 
body, it acts under no external reſtraints, but may 
puniſh or pardon according to its own diſcretion, by 
which I mean its own judgment of right and wrong; 
becauſe the common underſtanding, as well as the com- 
mon force, is in the keeping of the collective body. In 
like manner, if the ſame perſon, or the ſame ſelect body 
of perſons, to whom the executive power is committed, 
ſhould be entruſted likewiſe with the legiſlative power; 
luch an eſtabliſhment would give this perſon, or this 
body of ſelect perſons, as abſolute a power in matters 
of puniſhment, as the law of nature and the purpoſes 
of civil power can allow of. * But if the executive body 

*SceB.II. C. IV. 5 | 
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has only the executive power, which is all that the 
name of ſuch body imports; it is under the reſtraints of 
the law, and can only puniſh under the directions of the 
legiſlative body : becauſe the common underſtanding 
of the ſociety ſpeaks by its legiſlative body; whether 
that legiſlative is the whole collective body of the ſo. 
ciety, or ſome ſelect part of it, to which the legiſlative 
power is committed. Nay, if the executive body has 
nothing elſe entruſted to it, by the conſtitution, beſides 
executive power; as it could not puniſh, ſo neither 
could it pardon at diſcretion : for the executive power 
in itſelf is not a diſcretionary power in any reſpect, but 
is either to act or not to act, as the common under- 
ſtanding ſpeaking by the laws directs it. When there. 
fore the conſtitution of government allows the civil ma- 
giſtrate or executive body to have a diſcretionary power 
of pardoning; this is conſidered as ſomething diſtin 
from mere executive power, and is called prerogative. 
But though the executive body acts under the re- 
ſtraints of the law; yet it is appointed, in matters of 
puniſhment, to act with the common force, inſtead of 
the ſociety. In conſequence of civil union all the indi- 
viduals act joyntly, that is, the ſociety acts with its 
public force, in matters of puniſhment, for the com- 


B. II, 


mon ſecurity of all its members. But in conſequence 
of the eſtabliſhment of an executive body, this body 
acts with the public force for the ſame purpoſe. All 
crimes therefore, where ſuch a body is eſtabliſhed, may 
be conſidered as offences againſt the executive body in 
particular: becauſe they are inconſiſtent with the com- 
mon ſecurity, which this body is to guard and main- 


tain with the public force of the ſociety. 
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riſdiction cannot ceaſe in fact, for the preſent inſtant, 


ciety are at liberty to defend themſelves by their own 
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XII. Grotius ſeems to be of opinion, that civil ju- How far 


civil juriſ- 
; 8 diction 
in matters of puniſhment. Mankind in a ſtate of ſo- may ceaſe 
in reſpe& 
a NA N of the 

private force againſt an injury, which is ſo near at hand, right to 


25 not to allow them time for applying to the civil ma- Puniſh. 
giſtrate to defend them. But though defence at the 
preſent inſtant may be neceſſary; there is not the ſame 
immediate neceſſity for puniſhing a criminal: puniſh- 
ment will anſwer the ends, that are propoſed by it, as 
well if it is inflicted ſome time hence, as if it was to be 
inflicted juſt now. There ſeems therefore in matters of 
puniſhment. to be always leiſure enough for applying 
to the civil magiſtrate. It may be ſaid in reply, that, if 
the criminal is making his eſcape, there may poſſibly 
be no opportunity at all of puniſhing him, unleſs the 
preſent opportunity is made uſe of. When we have 
deen robbed of our money or our goods, and the cri- 
minal 1s going away, ſo that we are in no danger of 
ſuffering any other harm at preſent, than what he has 
done already; if any thing can juſtify us in killing him 
vith an arrow or a piſtol, it muſt be either the purpoſe 
of obtaining reparation for what we have loſt, or the 
purpoſe of puniſhing him, to prevent his doing the like 
miſchief hereafter either to ourſelves or to others. The 
mere taking away his life cannot come within the notion 
if reparation any otherwiſe, than as we may ſuppoſe it 
0 be the only poſſible means of getting our money or 
ur goods again, when he is going away with them. 


Fuad it is moft probable, if we were aſked, why we 


llled him, that, inſtead of taking notice of the repara- 
on due to us for the damage, which he had done, we 
. II. c. xx. g VIII. IX, 
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ſhould ſay, that we did it in order to take a dangerouy 
man out of the way, and to prevent his doing any far- 
ther miſchief. If this is the anſwer, which the common 
ſenſe of mankind would ſuggeſt to them upon this 
occaſion; it is plane, that in the judgment of mankind, 
the death of the criminal in theſe circumſtances 1s in- 
tended as a puniſhment : for the notion of puniſhment 
conſiſts in making a perſon, who has ſhewn a hurtful 
diſpoſition by ſome harm already done, ſuffer ſuch evi, 
as will prevent his doing the like again. 

But ſuppoſing it tobe true, that, where civil juriſdict. 
on thus ceaſes, the members of a civil ſociety would be 
at liberty to puniſh one another ſeparately; if they were 
under no other reitraint, but what ariſes from civil union, 
yet they may be ſtill farther reſtrained by civil lays 
And ſuch laws would be reaſonable upon account d 
the likelihood, that this liberty might be abuſed : the 
might pretend, that they puniſhed the criminal by ther 
own private force, becauſe they found it impoſſible u 
call in the civil magiſtrate, when perhaps no crime 
was committed, which deſerved puniſhment, or 4 
leaſt, when they might have had the aſſiſtance of tie 
civil magiſtrate, if they had choſen it. 

We may obſerve by the way, that no perſon can in 
flict any puniſhment leſs than death by his own ſep 
rate right, under the notion of a failure of civil jurt 
diction in fact for the preſent inſtant. For if the puniſh} 
had the criminal ſo much in-his power, as to be ab 
to chuſe what ſort of puniſhment he would inflict ; 
certainly had an opportunity of applying to the av 
magiſtrate, and conſequently civil juriſdiction did n 
ceaſe. But whoever ventures to puniſh a crimin 
with death, upon a ſuppoſition, that civil juriſdicie 


does ceale ; o. ught to be well aſſured, that the crim 
deſerve 
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leſerves death: for if it does not, however the laws of 


quit himſelf of it in his own conſcience. 

Where civil juriſdiction ceaſes in fact for any length 
of time, as it does when the ſubjects are in a ſtate of 
rebellion 3 thoſe, who are in ſuch ſtate, are not under 
he protection of the public: and though a man may 
e reſtrained by civil laws from puniſhing them for any 
rime, which they commit, yet if we look no farther 
han the obligations ariſing immediately out of civil 
nion, he would be at liberty to puniſh them. 9 5 
Where civil juriſdiction fails of right, the natural 
liberty of puniſhing is governed by the ſame rules with 
the natural liberty of defence or of obtaining repara- 
tion for damages. And as theſe rules have been already 
xplaned at large, it is needleſs to repeat them here, 


$ to trace out, as we did in the former book, the na- a 


puniſhment has in view; and the reaſons which juſtify 
It; to mention the rules, that are to be obſerved in 
capital puniſhments; to determine the nature of thoſe 
n-Maftions, which are puniſhable; to explane the notion 
Wo! guilt, and the manner of eſtimating it; to ſettle the 
jurſ ii proper meaſure of puniſhment; to ſhew upon whom 
It may, and upon whom it may not, be inflicted; and 
by what means, when it is inflicted upon the anceſtor, 
Mit may affect the heir, notwithſtanding the heir could 
ot juſtly be puniſhed for the crime of the anceſtor. 
For though, when we were tracing out thoſe principles, 
in we applyed them to mankind, conſidered as individu- 


d See B. I. C. XVIII. 
N 4 als 


his country might acquit him of murder, he could not 
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XIII. The reader will now perceive of what uſe it Natural 
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applicable 


ural principles of puniſhment amongſt individuals to ſocial 
in a ſtate of equality ; ; Þ to point out the ends, which yg 
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als in a ſtate of equality; yet the principles themſelye; ¶ fociets 
extend farther, and may be applyed to mankind, con. ¶ nature 
ſidered as united into civil ſocieties. The right, which which 
a ſociety has to puniſh its members, whether it exer. WM cerou: 
ciſes this right by itſelf or by its civil magiſtrate, WM are cr 
nothing elſe but the joynt right of all the individual, ¶ the cr 
that make up the ſociety. Whatever therefore are the ¶ him, 
principles, by which the law of nature requires an in. ¶ correc 
dividual to guide himſelf, when he puniſhes by his WM mank 
own private force, and at his own diſcretion ; the for th 
common underſtanding of a civil ſociety is to be guid. W ſtate c 
ded by the like principles, when it puniſhes either by ¶ becom 
itfelf, or by its civil magiſtrate. action 

XIV. We make a wrong application of the pr. als, ac 
ciples, by which the law of nature requires individual ¶ make 


by to guide themſelves in matters of puniſhment, when MW puniſt 
„ma . 4 
be — we conclude, that no actions are puniſhable by man- Per 


able by 
magi- 
ſtrates, 


kind, after they are united into a civil ſociety, bu more 
thoſe only, which are puniſhable by individuals in the ¶ the ca 
liberty of nature. In one ſenſe indeed this rule wil amon; 
hold good. All actions, which are puniſhable by due, 
civil ſociety, or by the civil magiſtrate of ſuch ſociety, © among 
muſt be of the ſame ſort with thoſe, which are puniſſ· ¶ But v 
able by individuals acting ſeparately and independent: repara 
ly; that is, as none but unjuſt actions are to be pu- ety, i 
niſhed in a ſtate of nature, ſo none but unjuſt a&tion due a 
are to be puniſhed in a ſtate of civil ſociety. But when ſtate 
the rule is thus expreſſed, we cannot infer from it, tha nights 
the civil magiſtrate has no right to puniſh any other action 
actions, beſides thoſe, which independent individuak bers © 


have a right to puniſh ſeparately : unleſs it could firl among 
be ſhewn, that no actions can be unjuſt in a ſtate al} ſame i 
See B. I. C. XVIII. FIX, * ibic 
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ſociety, beſides thoſe, which are unjuſt in a ſtate of 
nature. All actions, which do harm, and by the harm, 
which they do, are an evidence of a hurtful and dan- 
gerous diſpoſition in the perſon, who commits them, 
are crimes. The hurtful or dangerous diſpoſition of 
the criminal is his * guilt, and makes it juſt to puniſh 
him, that is, to inflict ſome evil upon him, which may 
correct or reſtrain that diſpoſition in order to ſecure 
mankind againſt his doing the ſame or the like harm 
for the future. If therefore any actions, which, in a 
ſtate of nature, would have done no harm to mankind, 
become hurtful to them in a ſtate of ſociety; ſuch 
actions, though they do not make it juſt for individu- 
als, acting ſeparately, to puniſh the doer of them, will 
make it juſt for a ſociety, or for the civil magiſtrate to 
puniſh him. | 

Perhaps we may ſee the truth of this reaſoning 
more clearly in the caſe of reparation, than we do in 
the caſe of puniſhment. The natural rule of reparation 
amongſt ſeparate individuals is, that no reparation is 
due, where no damage has been done. And the rule 
amongſt the members of a civil ſociety is the ſame. 
But we cannot conclude from hence, that there is no 
reparation due, amongſt the members of a civil ſoci- 
ety, in any inſtance, but where it would have been 
due amongſt ſeparate individuals. © Mankind in a 


ſtate of civil ſociety acquire many ſtrict or perfect 


nghts, which they had not in a ſtate of nature: ſuch 
actions therefore may do damage amongſt the mem- 
bers of civil ſociety, as would have done no damage 
amongſt ſeparate individuals. The natural rule is the 
lame in both caſes ; but it is different in its application: 

* ibid. X. © See B. C. XVII. $ III. 
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in a ſtate of ſociety, as well as in a ſtate of nature, ny 
reparation is due; unleſs ſome damage has been done: 
but many actions may be attended with an obligation 
to make reparation in a ſtate of ſociety, which were not 
attended with ſuch an obligation in a ſtate of nature. 
It may be farther ſaid, that ſeparate individuals can. 
not puniſh any thing beſides natural injuſtice. But i 
we enquire what is meant by. natural injuſtice, we 
ſhall find, that the words admit of three ſenſes; in the 
firſt ſenſe this principle is not true; in another ſenk; 
the reaſon, why nothing elſe is puniſhable by mankind, 
when they are conſidered as ſeparate individuals, does 
not extend to them, when conſidered as members «f 


4 vide 
nolat! 
lawful 
theft 1 


P 


and 


natura 


a civil ſociety, and conſequently this principle, thoug But 
it is true, will be nothing to the purpoſe; and in 2 Niuſtice 
third ſenſe of the ſame words, we may reduce what- or wh 
ever is puniſhable by the civil magiſtrate to the Nation 
notion of natural injuſtice, though we contend at the which 
ſame time, that the magiſtrate has a right to puniſh fights 
many actions, which were not puniſhable, or which in th; 
even could not exiſt, in a ſtate of nature. nuniſh 
Natural injuſtice, in its moſt proper and ſtrict ſenſe, right 1 
ſignifies the doing harm to mankind by violating ng in 
what are ſtrictly and properly called their natur mjuſti 
rights, that is, ſuch rights as belong to mankind ori- flice 1 
ginally by the gift of nature without the intervention 1 diwi 
of any human act, their rights, for inſtance, to life, to nme; 
liberty, to freedom from pain &c. In this ſenſe of the wiſe. + 
words — natural injuſtice — it is not true that nothing A ink 
elſe is puniſhable by individuals in the liberty of na. puniſt 
ture. The law of nature forbids the violation of their 1 
adventitious rights, as well as of their natural rights, I gt 15 
See B. I C. II. VIII, r See 
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nd allows them equally to ſecure the enjoyment of 
heir rights of either fort by puniſhing any perſon, 
ho by having done harm already, in reſpe& either 
f their ſtrictly natural or of their adventitious rights, 
2s ſhewn, that he is diſpoſed and is likely to do them 
harm again; if he is not corrected or reſtrained. Un- 
ls the right of puniſhing, as it ſubſiſts amongſt in- 


» Vc ividuals in a ſtate of natural liberty, extended to the 
n the Nviolation of their adventitious rights; it would not be 
9 lawful for ſeparate individuals to puniſh theft; becauſe 


theft is a violation of property, and the right of * pro- 


dos BWrerty is of the adventitious, and not of the ſtrictly 
ers of Natural fort. | | 
ough Bur ſuppoſe we enlarge the meaning of natural in- 
| in 2 Wuſtice, and underſtand by it not merely the violation 
what of what are ſtrictly called natural rights, but the vio- 
o the lation of any rights, whether original or adventitious, 
_ te which are ſometimes in a larger ſenſe called natural 
uniſh rights, as belonging to mankind in a ſtate of nature. 
vhich I in this ſenſe it is true, that ſeparate individuals cannot 

puniſh any thing beſides natural injuſtice. But their 
ſenſe, night to puniſh even this is founded merely in its be- 
ating ng injuſtice, and not in its being preciſely natural 
aturd njuſtice. And conſequently if any other ſort of inju- 
d 98 ſtice, beſides what is called natural, was poſſible amongſt 
tic WF individuals in a ſtate of nature, they would have the 
fe, w ame right to puniſh this other ſort; becauſe this like- 
f the wile, though it was not natural injuſtice, would however 
ching YN be injuſtice, The reaſon therefore, why they can only 
| * puniſh natural injuſtice, does not depend upon the na- 
OFF ture of the right to puniſh, but upon the particular 
gits ſituation and circumſtances of the puniſhers : they 
7 7 See B. I. C. III. FIT. VII. | 


Cannot 


203 


204 


INSTITUTES OF B. Il 
cannot puniſh any thing, beſides natural injuſtice; he. 
cauſe, in their particular ſituation and circumſtances, ng 
other ſort of injuſtice can exiſt. But if the reaſon, 
which reſtrains their right of puniſhing to natural in. 
Juſtice only, depends upon their ſituation and circum. 
ſtances, and not upon the nature of the right itſelf 
the principle here laid down, that individuals in a ſtate 
of natural liberty can puniſh nothing elſe, beſides m 
rural injuſtice, will be little to the purpoſe, when it is al 
ledged as an argument to prove, that the ſame indiyi 
duals can have no right to puniſh any other ſort of i. 
juſtice, after they are united into a civil ſociety. Fer 
in civil ſociety” their ſituation and circumſtances ares 
altered, that another ſort of injuſtice, beſides what i 
here called natural, becomes poſſible. The cauk 
therefore, which in a ſtate of nature reſtrained puniſh- 
ment to natural injuſtice, is then removed. It was be- 
fore a reſtraint in fact and not of right; they could 
not puniſh any injuſtice, beſides natural injuſtice; nd 
becauſe no other act of injuſtice is puniſhable upon 
the ſame grounds, that natural injuſtice is, but becauſe 
no other ſort of injuſtice could exiſt. When therefore, 
by the introduction of civil ſociety, another ſort of in- 
Juſtice becomes poſſible ; the reſtraint, that there was 
in fact upon their right of puniſhing before, is taken 
off; and this other ſort of injuſtice becomes puniſhable 
upon the ſame principles of the law of nature, which 
gave them in a ſtate of equality a right to puniſh na- 
tural injuſtice. This other ſort of injuſtice may be cal. 
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ed ſocial injuſtice, which, as far as it can be diſtin- ther 
guiſhed from natural, conſiſts in doing harm to man- {= 
© law 


kind by violating any rights, which belong to them 
in a ſtate of civil ſociety, and are different from the 
rights, 
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rights, which belonged to them in a ſtate of nature. 
Mankind in a ſtate of nature have a right to puniſh 


— any perſon, who has deſignedly and maliciouſly com- 
li. cited any injuſtice; becauſe the law of nature, when 
um. they have ſuffered cauſeleſs harm from him already, and 
(6. WW find from thence, that he is diſpoſed to do them future 


harm, allows them to guard againſt ſuch future harm, 
m. by correcting or reſtraining him. This principle of the 
is lav of nature extends to ſocial injuſtice, and is not 


divi. Wconfined to natural injuſtice : becauſe one ſort of in- 
Ef in- Wjuſtice does harm to mankind, as well as the other; 

For Wand the law of nature no more forbids them to guard 
we {6 Mithemſelves againſt one ſort of harm, than it forbids 


them to guard themſelves againſt the other. 
Natural injuſtice, in a third ſenſe of the words, may 
mean the violation of any right, which is under the 
protection of the law of nature, that is, any right of 
which the law of nature forbids the violation. In this 
ſenſe individuals in the liberty of nature have certainly 
o right to puniſh any thing elſe, beſides natural in- 
juſtice : and we may grant too, that a civil ſociety or a 
vil magiſtrate has no right to puniſh any thing elſe. 
put it will be no conſequence, that the ſociety, or the 
vii magiſtrate for the ſociety, has not a right to pu- 
ſh many actions, which were not puniſhable by ſepa- 
te and independent individuals. For the ſocial rights 
of mankind are, in this ſenſe of the words, as much na- 
ural rights, as any that belonged to them originally by 
ie gift of nature, or as any that belonged to them 
ther originally or adventitiouſly in a ſtate of nature, 
| their ſocial rights are acquired conſiſtently with 
ie law of nature: they are acquired by conſent either 
o_ expreſs 
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expreſs or tacit, either direct or implyed: and * 21 
rights, which are ſo acquired, are equally under the 
protection of the law of nature; becauſe this lay 
equally forbids the violation of any of them. 

It is a crime for any man, who is a member of a ciyj 
ſociety, to joyn with the enemy in time of war and fight 
againſt that ſociety. But if we confine the notion of 
natural injuſtice to the violation of ſuch rights, as be. 
longed to mankind in a ſtate of nature, this, though 
we call it a crime, cannot be an act of natural injuſtice; 
for it is ſo far from violating any ſuch right, that in: 
ſtate of nature, the act itſelf would be impoſſible. No 
man can fight againſt the ſociety, of which he is a mem. 
ber, when he is not a member of any ſociety at all. Th 
ſocial injuſtice of the act is what makes it criminal: tie 
ſociety, when he became a member of it, acquired, by 
his own conſent, a right to his aſſiſtance towards ſecu- 
ring and advancing the general good: and to joyn vic 
the enemy in fighting againſt it is a violation of tis 
right. In one ſenſe indeed this is an act of natural n- 
juſtice, and in ſuch a ſenſe, as will make it puniſhable 
upon principles of the law of nature. Though it is not 
a violation of any right, which belonged to mankindin 
a ſtate of nature, yet it is a violation of ſuch a right, 
was acquired agreeably to the law of nature, and is under 
the protection of this law. What has here been {aid 
concerning one inſtance of treaſon, will be applicabl 


to many other inſtances ; the crimes, which are ranked 


under this head, conſiſt in ſuch acts, as were impoſſible 
and therefore could not be puniſhable, in a ſtate of ha. 
ture. But he would in the mean time be thought 00 
maintain a doctrine very unreaſonable in itſelf, and ve!) 


deſtructive to his country, who ſhould contend, tut 
erealon 


> See B. I. C. II. VIII. 
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treaſon is not puniſhable in a ſtate of ſociety, becauſe it 
is not a violation of any right, which ſubſiſts in a ſtate 

of nature. | 
Where a man has wool produced by his own ſheep; 
he would in a ſtate of nature be at liberty to carry it to 
any place, that he pleaſed; and to ſell it to any perſons, 
that he pleaſed. This liberty is not reſtrained merely 
by the act of ſocial union; he may be a member of a 
civil ſociety, and yet be at liberty to carry his own 
wool to a foreign market, and to fell it there to foreign- 
ers. This is no act of natural injuſtice, in one ſenſe of 
the words; becauſe it is no violation of any right, that 
belonged to mankind in a ſtate of nature. And it is no 
act of ſocial injuſtice by any immediate effect of the 
ſocial compact. When we conſider the owner of the 
wool, as a member of any civil ſociety, the ſociety has 
indeed a right, in conſequence of the ſocial compact, to 
hinder him from diſpoſing of his wool in ſuch a manner, 
as appears to the common underſtanding to be hurtful 
to the public. But whether the ſelling of it to foreigners 
will be hurtful to the public, or not, in the judgment of 
the common underſtanding, appears only by the Jaws. 
He will therefore continue at liberty to ſell it to whom 
he pleaſes; as long as the laws of his country are ſilent 
upon this head. But as ſoon as theſe laws have forbid- 
den him to ſell it to foreigners ; ſuch ſelling becomes 
an act of ſocial injuſtice; and the ſociety will upon the 
principles of the law of nature have a right to-puniſh 
him for it. I ſay upon the principles of the law of na- 
ture; becauſe the law of nature leaves all the members 
of the ſociety acting joyntly, that is, it leaves the ſo- 
ciety itſelf, or the civil magiſtrate acting in its ſtead, at 
liberty to puniſh any perſon, who deſignedly does cauſe- 
leſs 
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leſs harm; whether that harm affects mankind in ſug 
rights, as were the original gift of nature, or in ſuch, 
as were acquired in a ſtate of nature, or in ſuch, as wer 
acquired in a ſtate of ſociety agreeably to the law d 
nature. 

Drunkenneſs, lewdneſs, prodigality, and idleneſs d 
harm only to the vicious themſelves, and no harm ty 
others, when mankind are conſidered as ſeparate and 
unconnected individuals. They are therefore ſuch 
crimes, as mankind are not at liberty to puniſh in a ſtat 
of nature. Theſe vices may, and moſt probably will, lea 
men to ſome act of natural injuſtice ; and when the 
do, though this act is puniſhable, yet ſtill the vice 
themſelves, as no natural injuſtice is included in the n 
tion of them, are only the remote occaſion of the pu- 
niſhment. But in a ſtate of ſociety it is otherwiſe, As 
the compact, which unites mankind into a civil ſociety, 
binds all and each of the members on the one hand to 
advance the general good, in ſuch a manner as the com 
mon underſtanding ſhall preſcribe, ſo it gives the ſociety 
on the other hand a right to demand this of all and 
each of the members. When the laws therefore, i 
view to the general good, have forbidden theſe vices 
they become matter of ſocial injuſtice; and the ſociety 
has a right, upon the principles of the law of nature, 
to puniſh thoſe, who are guilty of them. 

In like manner offences againſt God, though they arc 
x not objects of human puniſhment in a ſtate of nature, 
may be puniſhed by the civil magiſtrate in a ſtate o 
ſociety. When we conſider mankind as ſeparate ind. 
viduals, there is no natural injuſtice towards mankind 
included in theſe offences. But when the ſame offence 


| See B. I. C. XVIII. Fix. t ibid. 
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appear to the common underſtanding of a civil ſociety, 
either to diſſolve the bands of civil union, or to obſtruct 
the general good by making men looſe and profligate 
in their manners the ſociety has a right to forbid them: 
and when they are ſo forbidden, they become matter 
of focial injuſtice, and are puniſhable by the civil magi- 
1 to BY ſtrate. And certainly if ſuch actions, as are in all reſpects 
and WY indifferent amongſt ſeparate individuals, not only as they 
Luci do no harm to mankind, but likewiſe as they are not 
Nate BY forbidden at all by the law of nature, become puniſh- 
le able in a ſtate of ſociety, when the civil laws of the 
tne) Wi fociety have forbidden them, in view to the general 
vice Bi good; there is no reaſon to imagine, that atheiſm, blaſ- 
0 phemy, profaneneſs, and irreligion, are ſo far ſanctifyed 
MP by being in their own nature offences againſt God, 
gs to exempt them from civil penalties, when they are 
iet, forbidden by the civil law with a like view to the gene- 
nd nal good. 

"WH Grotius doubts, whether in any inſtances the want 
of benevolence is puniſhable by man. In a ſtate of na- 
ture it certainly is not puniſhable for reaſons, which 
ae ſomething different from thoſe aſſigned by our 
author, Theſe reaſons have already been explaned at 
large in their proper place. And if we were diſpoſed 
to allow any weight to our authors argument in fa- 
your of his own opinion, when mankind are conſidered 
& individuals; it has certainly no weight at all, when 


ww we conſider them, as united into a civil ſociety. Thoſe 

my vices, he ſays, are not to be puniſhed by men, whoſe 

05 ppoſite virtues cannot be produced by conſtraint, ſuch 
| 


gratitude, liberality, compaſſion, and Kinuneis. When 
he ſays, that liberality cannot be produced by conſtraint, 
L ſuppoſe him to mean, that force or fear, though they 
PV . n. C. xx. XX. m ibid. SIX. 
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may make a man give his money away, cannot make 

him liberal; becauſe liberality implys, that he is led tg — 
give it away by a diſpoſition to do good. In the like 
ſenſe it may be ſaid, that force or fear cannot make: theſ 
man grateful; not becauſe puniſhment, when it b T 
either threatened or inflifted, cannot influence him t 
make ſuitable returns to his benefactors; but becauk 
no returns, which ariſe from conſtraint, and not from 
the good diſpoſition of his own mind, can be cally 
gratitude. The fear of puniſhment may likewiſe induc: 
a man to aſſiſt thoſe, who ſtand in need of his aſliſtance: 
but Grotius would not call the good, which be 
does, for fear of being puniſhed, if he was to do other: 
wiſe, by the name of kindneſs; becauſe it does not ark 
from the benevolent diſpoſition of his heart. 

No ſuppoſing it for the preſent to be true, that neithe 
actual puniſhment nor the fear of puniſhment can pro 
duce thoſe virtues ; the only conſequence is, that puniſh 
ment, when it is either inflicted or threatened, in orde 
to produce them, will be of no benefit to the perſon, up 
on whom it is inflited, or againſt whom it is threatened 
What he has ſuffered already, or what he may be afrait 
of ſuffering hereafter, cannot produce thefe virtues i 
him, ſo as to make him a better man. But in the mea 
time, though ſuch puniſhment ſhould happen to tt 
of no benefit to the vicious man himſelf, it may be 
great benefit to others, by making him a more uſefi 
member of ſociety, whether he will or not. Thought 
cannot produce the virtues themſelves, it may produc 
the outward effect of them. Suppoſe for inſtance, tik 
puniſhment cannot make a man liberal, yet certainly 
may force him to give what he can ſpare, from his ov 


expences, to thoſe, who are in need; and it may ford 
hi 
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him likewiſe to ſpare more from his own expences, 
than he otherwiſe would have ſpared. The naked may 
be cloathed, and the hungry may be fed with his ſuper- 
Auities, not only when he is led to diſpoſe of them for 
theſe purpoſes by the good diſpoſition of his heart, but 
when he is conſtrained thus to diſpoſe of them by the 
fear of puniſhment. Suppoſe, that puniſhment cannot 
make a man grateful z it may however ſecure a return 
of what will be as beneficial to thoſe, who have done 
him favours, as if he had been led to make the return 
by his own virtue. Now the juſtice of puniſhment in 
thoſe inſtances, where no one queſtions its conſiſtency 
with the law of nature, does not depend upon the 
benefit, which the criminal receives from it. The 
primary end of it is to change his-outward behaviour for 
the ſecurity of others: and this end is what makes it juſt 
to puniſh him; whether the puniſhment produces ſuch a 
change by mending his inward diſpoſition, or by mak- 
ing him afraid to offend again, If therefore the law of 
nature allows mankind to puniſh act s of injuſtice, 
notwithſtanding ſuch puniſhment, whilſt it corrects 
the outward behaviour of the criminal, may fail of 
correcting his heart; the ſuppoſed impoſſibility of pro- 
ducing inward benevolence by puniſhment can be no 
realon, why the law of nature ſhould not allow man- 
kind to puniſh acts of inhumanity, inclemency, or in- 
gratitude. 5 | 
But what has been hitherto ſuppoſed is not univer- 
ally true: we cannot grant, that the fear of puniſh- 
ment can never produce a benevolent diſpoſition. Pu- 
niſnment perhaps may in the firſt inſtance ſeldom be 
attended with this effect: but it is not improbable, that 
'®See B. I. C XVIII. F III. 
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what a man is conſtrained to do, in the firſt inſtance 
through fear, may in time and by uſe grow habitual 
to him. His bad diſpoſition, when it has long been kept 
under by ſuch conſtraint, may at length be corrected: 
and thus the puniſhment or the fear, which at firſt 
produced only the outward effects of benevolence, 
may by degrees produce the virtue itſelf. The com- 
mon conſent of mankind favours this opinion. Parents 
act upon it, when they diſcourage or correct their child. 
ren for ſuch inſtances of behaviour, as betray a want of 
gratitude, or liberality, or tenderneſs. They hope by 
ſuch diſcouragement or correction, not only to reſtrain 


the outward behaviour of their children, but to bring 


them by degrees to a better temper of mind. 
However, neither the deſign of producing the out- 
ward effects of benevolence for the benefit of mankind, 
nor the deſign of amending the diſpoſition of the vicious 
for their own benefit, will be ſufficient to give indivi- 
duals a right of puniſhing the vices, that are oppoſite 
to this virtue. For though the reaſon here alledged by 
our author does not prove, that they have no ſuch 
right; it has been elſewhere proved by other reaſons. 
We can have no right to make a man ſuffer for not 
doing what we have no right to demand of him; how- 
ever reaſonable it might be for us to expect it of him. 
But what is matter only of imperfect right or reaſon- 
able expectation amongſt individuals in the liberty 
of nature, may become matter of perfe& right in a 
ſtate of civil ſociety. A contract, even in the liberty of 
nature, will give us a right to a thing, which was not 
our own before: whoever witheld the thing from us, 
before it was made our own by ſome compact, might 


perhaps be chargeable with wanting kindneſs: but who- 
ever 
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ever takes it from us, or witholds it afterwards, is 
chargeable with injuſtice. This is the effect of com- 
pats in general: and an effect of the ſame fort may 
be produced by the ſocial compact in particular. All 
the members of the ſame civil ſociety bind themſelves, 
by this compact, to do whatever the common under- 
ſtanding, ſpeaking by the laws, ſhall direct them to do, 
in order to advance or ſecure the general good. And 
conſequently, whatever outward acts of benevolence the 
law preſcribes, they become due of perfect right to the 
ſeveral individuals, who are the objects of thoſe acts: 
not to do that good, which the law requires to be done, 
is to withold what is no longer matter of favour, but 
of ſtrict juſtice. When the want of natural benevolence, 
in any particular inſtance, is thus become ſocial injuſtice 
by means of civil laws, which are founded in the ſocial 
compact, that is, in our own conſent; ſuch want of 
benevolence, though it was not puniſhable by indivi- 
duals in a ſtate of nature, will upon the principles of 
he law of nature be puniſhable by the civil magiſtrate 
n a ſtate of ſociety. 
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CHAP. VI. 


Of civil laws. 


I. Difference between a civil lam and a compact. II. C 
conſtitutions eſtabliſhed partly by law and partly by co 
Pac. III. Internal and external obligation of civil lay 
IV. A civil law obliges internally, when it is made au 
promulgated. V. The ſauctions of civil law produce it 
external obligation. VI. Penal ſanctions not eſſential 
civil laws. VII. Proper matter of civil laws. VIII. Ma 
ter of natural right and wrong may be matter of an 
law. IX. Civil laws not confined to matters of natus 
right or wrong. X. Rights of mankind may be chang 
by civil laws. XI. Effect of civil laws on promiſt 
contratts, and oaths. XII. What obligation to perſm 
a void promiſe, contract, or oath. XIII. Effect of au 
laws on the promiſes, contrafts, or oaths of kings, u 
have legiſlative power. XIV. Effect of civil laws 
marriage. XV. Civil laws are written or unuril 
XVI. Unwritten laws how eftabliſhed. XVII. U 
written law more difficult to be aſcertained than writ 
law. XVIII. Unzwritten laws bow repealed. XIX. Vn 
ten laws cannot be repealed by preſcription. XX. Gem! 
diviſion of civil laws. XXI. In ſome conſtitations 
civil laws of ſucceſſion to the crown cannot be fut 
mental laws. XXII. Controverted ſucceſſion ma) | 
ſettled by civil Jaws. 


Difference I. \ N FT HEN we conſider only the general notion 
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tion upon thoſe, who make themſelves parties to it, by 
their own immediate or direct conſent. A law is an 
act of a ſuperiour, which obliges all, who are under his 
authority, as far as they are concerned in the matter of 
the law, and as far as the legiſlator intended to oblige 
them; whether they immediately and directly conſent 
to it or not. | | 
But the ſuperiority of a civil legiſlator, that is, the 
right, which a civil legiſlator has to preſcribe laws to 
the members of a civil ſociety, ariſes from their own 
conſent : and conſequently, whatever difference there 
may be between a poſitive law and a compact, when we 
conſider only the general notion of a poſitive law; the 
difference between a civil law and a compact is leſs ap- 
parent: becauſe the obligation of civil laws, as well 
as the obligation of compacts, ariſes from the conſent 
of thoſe, who are obliged by them. The mark of di- 
ſtinction between them conſiſts in the different ſort of 
conſent, from which their obligation ariſes. No perſon 
is obliged by a compact, beſides thoſe, who make 
themſelves parties to it by ſome immediate or direct 
act of conſent. But all perſons are obliged by the laws 
of a civil ſociety, whether they make themſelves parties 
to them by any immediate and direct conſent, or not; 
if they have only made themſelves parties to them by a 
remote or indirect conſent. When a ſociety is formed 
for the ſake of carrying on ſome certain purpoſe, 
whether it is a civil ſociety or a ſociety of any other 
lort; the ſeveral * individuals, who joyn themſclves to 
it, either conſent expreſsly, or by the act of fo joyning 
themſclves to it, are underſtood tacitly to conſent to 
*SeeB.I. C. I FV. see B. II. C. It. f 1. B. I. C. x. $111. 
Sce B. II. C. I. HII. Grot. Proleg. XV. 
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the carrying on this purpoſe by ſuch meaſures, as the 
common underſtanding ſhall approve and preſcribe, 
Now the purpoſe, for which a civil ſociety is formed, 
13 the general ſecurity and the general intereſt of the 
whole and of its ſeveral parts. Every man therefore, by 


conſenting to make himſelf a member of a civil ſociety, 


agrees immediately or directly, that theſe purpoſes ſhall 
be carryed on, and that he will concur in carrying 
them on, by ſuch meaſures, as the common under- 
ſtanding of the ſociety ſhall approve of and preſcribe. 
Thus far he is engaged only in a compact, which 
obliges him by means of his own immediate or dire& 
conſent : and without ſuch immediate or direct conſent 
he would be no party to it, nor be any ways con- 
cerned in its obligation. But by this compact he gives 
the ſociety a legiſlative power over him; that is, he 
gives it a right to preſcribe ſuch rules for his conduct, 
as the common underſtanding of the ſociety ſhall judge 
to be neceſſary or conducive to the general good. And 
conſequently by the ſame compatt he obliges himſelf 
to obſerve theſe rules, when they are fo preſcribed; 
whether at the time of preſcribing them he immediate- 
ly and directly conſents to them, or diſapproves them 
and even proteſts againſt them. In the mean time the 
obligation of theſe rules, which are nothing elſe but the 
civil laws of the ſociety, is ultimately derived from his 
own conſent, Though he does not immediately and 
directly conſent to the laws at the time of making them; 
yet he remotely and indirectly conſented to them by 


becoming a party to the ſocial compact. If he had not 


conſented to make himſelf a party to that compact, 
the ſociety would have had no legiſlative power over 
him; and conſequently he would not have been obliged 
to obſerve any laws that it might preſcribe. : 
n 
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In ſome other inſtances the difference between that 
eonſent, which makes a law binding upon us, and that 
conſent, which makes us parties to a compact, lies nearer 
to view, and may perhaps be ſeen more clearly, than in 
the complicated buſineſs of civil ſociety. A number of 
individuals, ſuppoſe twenty, that have no particular 
connections with one another, have a deſign of engag- 
ing in ſome undertaking, which is to be carryed on by 
their joynt labour and at their joynt expence. When 
they meet to deliberate upon the proper meaſures, which 
are to be purſued, each of them is at liberty to judge 
and to determine for himſelf concerning thoſe meaſures: 
and though fifreen out of the twenty ſhould agree in 
their judgment; yet no act of theirs would bind the 
other five. Nothing can bind all and each of them, 
but the immediate and direct conſent of all and 
each. And ſuch an act of conſent is a compact. But 
ſuppoſe, that theſe twenty individuals, before any par- 
ticular meaſures were propoſed, had formed themſelves 
into a ſociety for carrying on the undertaking, which 
they have in view, and had entered into a general 
agreement to act joyntly in carrying it on, according 
to the common ſenſe of the whole number; this agree- 
ment would likewiſe have been a compact; it would 
ave obliged each of the individuals no otherwiſe, than 
s each of them had made himſelf a party to it, by his 
own immediate or direct conſent. But the effect of 
uch a compact will be, that when any meaſure is 
ipproved and preſcribed by fifteen out of the twenty, 
ie other five, though they diſlike it, and diſſent from 
will be obliged to purſue it. Such meaſures or ſuch 
vies of acting, as are agreed upon by the majority, 
ich ſpeaks the common ſenſe cf the whole, are laws 
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to the reſt ; they bind the reſt, not as a compact does 
upon account of their immediate and direct conſent, 
but upon account of their remote and indirect conſent 
umplyed in a previous compact, by which they obliged 
themſelves, in whatever relates to the common pur. 
poſe, to obſerve ſuch rules and to purſue ſuch meaſure, 
as the common underſtanding ſhould approve and 
preſcribe. 

The caſe of a civil ſociety, in a perfect democracy, 
is exactly the ſame with this: each individual, by be. 


coming a member of the ſociety, conſents to carry o an 
the purpoſes of a civil ſociety joyntly with the rel, di 
that is, in ſuch a manner and by ſuch means, as ſhal me 


be approved and preſcribed by the joynt underſtand 


or direct act of his own conſent is what gives the foci 
ety a general legiſlative power over him, or a genen 
right to lay down rules for his conduct, in order to 
ſecure and advance the common good. Whatever 
particular rules therefore are approved and preſcribe 
by the majority, which ſpeaks the common ſenſe d 
the whole ſociety, he is obliged to follow theſe rules, 
whether he happens to be in the majority or not. Un 
the one hand therefore they are not compacts; becaule, 
by the ſuppoſition of his voting with the minority, it 
does not make himſelf a party to them by any imme 
diate or direct act of his own conſent. But then 0 
the other hand they do not oblige him without bs 
own conſent; becauſe he remotely or indirectly cot 
ſented to them, by conſenting originally to purſue tit 
proper purpoſes of a civil ſociety, joyntly with tit 
other members, under the conduct of the comma 


underſtanding. 
( 
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In ſuch à perfect democracy, as we have here ſup- 
poſed, all the members of the ſociety are equal to one 
another. It may therefore be aſked, in what ſenſe the 
civil laws of this ſociety can be called the acts of a 
ſuperiour? But though in a perfect democracy no one 
individual is ſuperiour to any other individual, and 
much leſs to all the reſt; yet the whole body con- 
ſidered joyntly is ſuperiour to any one of its members 
conſidered ſeparately. The body of the ſociety, when 
any individual has united himſelf to it, has a right to 
direct his actions for the general good by the com- 
mon underſtanding, and to compel him by the com- 
mon force to obſerve its directions, if he is unwilling 


or refuſes to obſerve them otherwiſe. Such a right, as 


this, is all, that we mean, when we ſay, that civil laws 
are the acts of a ſuperiour. And this ſuperiority is as 
intelligible, when it belongs to a great number of indi- 
viduals acting joyntly, that is, to the collective body 
of a ſociety, as when it belongs to a legiſlative body 
conſiſting only of a few, or perhaps only of one. 


II. The mere act of civil union veſts the civil le- Civil con- 
ſtitutions 


5 f I eſtabliſhed 
ciety : no other laws will be binding upon each of the partly by 


members in conſequence of this ſingle act, beſides © 


giſlative power only in the collective body of the ſo- 


greater part of the whole. Wherever therefore any 
particular part of a civil ſociety has an excluſive legiſ- 
lative power; this power muſt have been veſted in 


ſuch legiſlative body by ſome farther act of the ſoei- 
ety. And ſince no civil laws are binding upon the ſeveral 


individuals, who are members af a civil ſociety, but in 


conſequence of their own conſent; the act by which 
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any legiſlative body, different from the collective body, 
is eſtabliſhed, muſt be an act of joynt conſent. © Some- 
times we conſider this act of joynt conſent as a lay, 
and call it the law of the civil conſtitution. Sometimes 
we conſider it as a compact, and ſay, that a king in 
monarchies, or the nobles in ariſtocracies, or the re- 
preſentatives of the people in democracies, which are 
adminiſtered by repreſentatives, derive their power from 
compact. There is ſome reaſon for calling it by theſe 
different names; becauſe, in reſpect of what paſſes be- 
tween the collective body and the ſeveral members, 
it is a law; and in reſpect of what paſſes between the 
ſame collective body and the particular perſons, who 
are called to the office of civil legiſlation and eſtabliſh- 
ed into a legiſlative body, it is a compact. a 
When a civil ſociety, in view to the general good, 
has agreed to introduce and eſtabliſh any particular 
form of civil government; the ſeveral members are 
oblized to ſubmit to this form; though ſome of them 
might perhaps be af opinion, that it is not a proper 
or a beneficial form, and might publicly declare, that 
they do not agree to it. There is no more reaſon in 
the nature of the thing, why this act of the ſociety 
ſhould not be binding upon all its members without 
the immediate and dire& conſent of each, than there 
is, why any other act of the ſociety ſhould not be 
binding upon all without a like conſent of each. The 
original compact of civil union gives the collective 
body a power to oblige each of its members to con- 
form to whatever the common underſtanding approves 
and preſcribes for the general good. If therefore it 
ſhould appear to the common underſtanding, that 2 
f Ibid. $ 


legiſlative 
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legiſlative body of this or of that particular form will 
be conducive to the general good, and the majority of 
the ſociety ſhould agree to eſtabliſh ſuch @ legiſlative 
body; each of the members, even thoſe, who are in the 
minority, will be obliged to comply with ſuch eſta- 
biſhment. Thus far the conſtitution of civil govern- 
ment is eſtabliſhed by a law. The legiſlative body, 
which is to be introduced, does not indeed make this 
law; for no act of this body, till it is eſtabliſhed, can 
be binding either upon the ſociety in general or upon 
the ſeveral members of it in particular. The law 
therefore which introduces and eſtabliſhes the form of 
the legiſlative body muſt be the joynt act of the col- 
lective body. And this act, when we conſider it in 
reſpect of the ſeveral members, may rather be called 
a law than a compact; becauſe it obliges even thoſe, 
who immediately and directly diſſent from it, at the 
time of making it; and this obligation ariſes from that 
remote and indirect conſent, which they gave to the 
future acts of the ſociety by making themſelves parties 
to the ſocial compact. But this act of the collective 
body, though it binds the ſeveral members of the ſo- 
ciety as a law, can be binding upon the collective body 
tlelf only as a compact: nothing, but the immediate 
or direct conſent of the collective body of a civil ſo- 
ety, can take from ſuch body the legiſlative power, 
hich it has by means of civil union, and lodge this 
power excluſively in ſome particular part. 


yhat ſenſe we call it ſo. 
No 


III. When the right, which a civil ſociety, or the le- Internal 
dillative body of ſuch ſociety, has to preſcribe laws to r 
he ſeveral members of it, is called a natural right or a gation of 


ght of the law of nature; it is neceſſary to oblerve in c law. 
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No right of this ſort belongs either to any one ma 
or to any number of men by the gift of nature. All: 
mankind are placed by nature in a ſtate of equaliy, 
and conſequently whatever right any one man may han 
to preſcribe laws to a number, or whatever right ay 
number of men may have to preſcribe laws to one, thi 
right muſt be of the adventitious ſort and cannot in th 
ſtricteſt ſenſe of the words be a natural right. 

But we frequently enlarge the ſenſe of the word 
and mean by the natural rights of mankind, not onh 
ſuch rights, as belonged to them by the gift of natur, 
but ſuch adventitious rights likewiſe, as either did ſub 
fiſt, or might have fubſiſted, in a ſtate of nature. Hos 
ver, the right, which a civil ſociety has to preſcribe lan 
to its members, cannot be a natural right in this enlargtt 
ſenſe of the words; becauſe the notion of this legiſlatix 
right limits it to a ſtate of civil ſociety. 

There is ſtill a third ſenſe, in which the rights of mu 
kind may be called natural rights, or rights of the | 


of nature : whatever rights are acquired by ſuch mean 3 
as are natural, or agreeable to the law of nature, Ang 
under the protection of this law, and may thereto , WI 
be called natural rights, or rights of the law of natuſ g 
> becauſe this law forbids the violation of them. Thek N C | 
giſlative power of a civil ſociety, or of the legiſlatn "BIN 
body of ſuch a ſociety, is a right of this ſort. The i i 9 
ciety acquires it by the immediate and direct conſent( dne 
the ſeveral individuals, who make themſelves membe * 
of ſuch ſociety; and the legiſlative body acquires it,! "mM! 
by the immediate and direct conſent of the collect G 
body of the ſociety, fo by the remote and indirect cm. 

See B. I. C. X. III. see B. I. C. II. VIII. is, th: 
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ſent of the ſeveral members. If therefore we trace the 
obligation of civil laws back to its higheſt ſource, we 
ſhall find, that it is derived out of the law of nature. 
The immediate cauſe of the obligation of civil laws is 
the authority of the legiſlative body : this authority is 
veſted in the legiſlative body by a compact, between 
ſuch body and the collective body of the ſociety : and 
this compact is binding upon the ſeveral members, in 


conſequence of their having conſented, and made them 


ſelves parties, to the firſt ſocial compact, which gave 
the ſociety a right to bind all and each of them to what- 
ever the common underſtanding ſhould approve and 
preſcribe for the ſecurity and advancement of the gene- 
ral good. But ſince obligations ariſing from conſent are 
obligations of the law of nature ; it follows, that the 
members of any civil ſociety are obliged by the law of 
nature to obey the civil laws of it; becauſe the obliga- 
tion of theſe civil laws arifes from their own conſent. 

The obligation of civil laws, as it is thus derived from 
the law of nature, reſts upon the conſciences of man- 
kind, and is called the internal obligation of ſuch laws. 
* Whatever is the foundation of moral obligation, in 
reſpect of any other parts of the law of nature, whe- 
ther it is the will of God, who has made happineſs the 
natural effect of our obedience and miſery of our diſ- 
obedience, or the ſuggeſtions of a moral ſenſe, or the 
fitneſs and relations of things, or all theſe principles 
taken together; there is the ſame foundation of our ob- 
igation to obey the laws of our country. 

Civil laws, like the law of nature, from which they 
are derived, might fail of producing their effect; that 
is, they might fail of ſecuring and advancing the good 


' Grot. Proleg. 15. 16. * See B. I. CI. F VI. c 
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of the ſociety in general and of its ſeveral members in 
particular; if it was wholly left to mens own conſcien- 
ces, whether they would obſerve theſe laws or not. Bu 
wherever the law of nature gives a right to demand, 
that any thing ſhould be done or be avoided, it like- 
wiſe gives a right to ſupport this demand by the uſe of 
force. Thus in a ſtate of natural liberty, as the law of 
nature forbids doing an injury, fo it gives individual; a 
right to defend themſelves by force againſt an injury, 
which they are likely to ſuffer, and to obtain reparation 
or to inflict puniſhment upon account of an injury, which 
they have ſuffered. In like manner, where mankind are 


united into a civil ſociety, as the law of nature forbids 


the violation of the civil laws of ſuch ſociety, ſo it 
gives the ſociety a right to make uſe of force for the 
ſupport of them. The only difference in this reſpect be- 
tween a ſtate of nature and a ſtate of ſociety is, that in 
a ſtate of nature this force is in the hands of individuals, 
and may be uſed at their diſcretion; whereas in a ſtate 
of ſociety, it is in the hands of the public or of the 
executive body, and can only be uſed under the dire- 
ction of the common underſtanding. 

If either through want of ſkill or through want of 
attention we ſee no reaſons in point of conſcience for 
obeying the laws of our country; or if through malice 
or through ſelfiſhneſs we allow no weight to thoſe 
reaſons, when we do ſee them; obedience may till be 
obtained by means of the common force, The appre- 
henſion, that this force will interpoſe in ſupport of the 
laws, and will either prevent us from being gainers, ot 
will perhaps make us loſers, by breaking them, is ſuch 
a reaſon for obeying them, as lies plane and open to 


the moſt unſkilful and inattentive, and will be like 
in 
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in ia point of prudence to get the better of our malice, 

en- and to give a turn to our ſelfiſhneſs in favour of 

But WY obedience. The obligation to obey the laws, which 

ariſes from this apprehenſion, that the public force 

ke. will interpoſe in ſupport of them, is called their exter- 

e of mal obligation. 

y of IV. The civil legiſlator makes or enacts a law, when Acivillaw 


he requires the ſubjects to do or to avoid this or that, — 


ary, vhich the law expreſſes, But the mere making of a law when it is 
tion does not produce any internal obligation, or bind the —_ © 


ſubjects in conſcience to obſerve it. No man is natu- gated. 
rally obliged to obey a law, any farther than he knows, 

or might know, if he pleaſes, what the law 1s: the 

will of the legiſlator can be no rule to him, till he is 
acquainted with it, or has ſuch an opportunity of be- 

ng acquainted with it, that, if he is ignorant of it, his 
gnorance muſt be owing to his own neglect. Civil 

laws therefore, before they can produce any internal 
obligation, muſt be promulgated or made known, as 

well as enacted. | 

V. What the legiſlator does farther, beſides enacting The ſan- 


; ; : ctions of 
ad promulgating a law, in order to obtain obedience i 14 


nt of eo it, is called eftabliſhing it upon ſome ſanction. The produce 
e for Nrrternal obligation of the law ariſes from its ſanctions, T5990 
alice {Which are nothing elſe but the directions, that the legiſ- gation. 
thoſe Native gives to the executive concerning the purpoſes, 


ill be er which the public force is to be uſed, or concerning 
ppre- te manner of uſing it, againſt thoſe, who break the - 
f the WV | ö 
rs, Or F rom hence it appears, that the external, as well as | 
; ſuch e internal, obligation of civil laws ariſes from the le- . 
en to Wlator. For though the public force is in the hands of N 
likely e executive body, and the laws more immediately br 
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0 
produce their external effect by the uſe of this force, I m 
by the apprehenſion of its being uſed; yet the execu- be 
tive body in this inſtance acts only in conformity with tai 
the ſanctions, which the legiſlative has eſtabliſhed.» Ml &c 

Penal ſan- VI. The firſt intention of the civil legiſlator in eſts wo 
cons 7 bliſhing a law by any ſanction is to procure obedieng 
to civil to ſuch law, to prevent the harm, which the law for- 
law. bids, or to obtain the good, which the law command 
But his intention does not ſtop here : if he fails of pro 

curing obedience to the law in the firſt inſtance, hi 
farther intention is to remedy the harm, that has ben 

done by breaking it, and to hinder them, who hai 

broken it once, from doing the like again. Theſe inte 

tions of the legiſlator may be obtained by two ſorts d 
ſanctions, by ſuch as provide, that he, who breaks tix 

law, ſhall be no gainer, or ſhall not obtain the pur 

poſes, which he had in view, by breaking it; andy 

ſuch likewiſe as provide, that he, who breaks the las, 

ſhall be a loſer by breaking it. If the law ſays, that i 
deviſes of lands or tenements by will ſhall be vob 
unleſs the will is ſubſcribed by the teſtator in the pre 
ſence of three witneſſes, and is atteſted by thoſe wi 
neſſes; the ſanction of ſuch a law conſiſts in makin 
the will void: the teſtator cannot obtain the purpok 
which he had in view, by making ſuch a will; at 
the teſtamentary heir has no temptation to put ti 
teſtator upon making ſuch a will, and no motive 
claim under ſuch an one, if it is made, becauſe the l 
will prevent him from being any gainer by it. When 
law forbids doing a damage of any ſort, and com 
mands, that reparation ſhall be made, if ſuch dams 
is done; the ſanction of the law, which conſiſts ol 


in the command to make reparation, does notli 
mv 
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more than hinder any perſon from being a gainer by 
ing the law: and ſuch a ſanction provides for ob- 
taining the firſt intention of the legiſlator, that is, it 
ſecures obedience to the law, only by making it not 
worth any perſons while to break it. Now if by a pe- 
nal ſanction we mean the appointment of a puniſhment; 
ſuch ſanctions as. theſe cannot be called penal ſanctions: 
here is no appointment of a puniſhment ; the legiſlator 
does not aim at ſecuring obedience by threatening to 
make them loſers, who break the law, or to take any 
right from them, which they enjoyed before, but only 
by providing, that they ſhall be no gainers, or 
that they ſhall obtain no right by breaking it. As 
ſanctions of this ſort do not in the firſt inſtance aim at 
ſecuring obedience to the law by threatening puniſh- 
ment, fo neither do they operate afterwards by inflict- 
ing puniſhment in order to prevent thoſe, who have 
broken the law once, from breaking it again. They do 
not look forward to what may be done hereafter, but 
only backward upon what has been done already: they 
do not endeavour to prevent or reſtrain him, who has 
done wrong once, from doing the ſame or the like 
wrong at another time; they only endeavour, as far as 
may be, to undo the wrong, which 1s paſt. If indeed we 
all every interpoſition of the public force, to ſupport 
a law, by the name of puniſhment z then even thoſe 


paſt, may be ſaid to be eſtabliſhed by penal ſanctions: 

becauſe when any perſon, who has broken the law, will 
hold out againſt it, and will keep poſſeſſion of what he 
bas unjuſtly gained by breaking i it; the law, which for- 
bids making ſuch unjuſt gain, gives thoſe, who have 
Fſufered by the wrong, which he has done, a right to the 
P 2 aſſiſtance 


laws, which only aim at undoing the wrong, that is 
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aſſiſtance of the public force, in order to compel him 
to do them that juſtice, which he refuſes to do other. 
wiſe. But certainly, where the ſanction of a law pro- 
duces only ſuch interpoſitions of the public force ag 
this, it can with no more propnety be called a penal 
ſanction, than what an individual in a ſtate of nature 
does by his own private force for obtaining reparation 
of damages can be called a puniſhment. When the lay 
makes a will void, it will take care, that what is devi- 
ſed in ſuch will ſhall go to the heir in inteſtate ſucceſſion, 
If the teſtamentary heir takes poſſeſſion of the lands and 
tenements deviſed by the void will, and keeps poſleſſi- 
on, till the other obtains a judicial ſentence ; though 
what he has done is contrary to the law, yet if he 
ſubmits to the ſentence, after it is given, the law is 
ſatisfied. When the ſanction looks no farther than the 
wrong, that he did, without regarding the bad diſpoſi- 
tion, that led him to do ſuch wrong ; it only requires 
him to undo his own act, and inflicts no eviFupon him 
for having done it. Or ſuppoſe, that he holds out after 
ſentence, and that the public force interpoſes to com- 
pel him to quit poſſeſſion; yet if it interpoſes for no 
other purpoſe, this is no puniſhment. The deſign of 
ſuch interpoſition is only to make the act void in fact, 
which the law had made void of right; that is, to undo 
what has been done already, and not to make him 
ſuffer any harm in order to prevent him from doing 
the like again. | 

What has here been ſhewn to be the caſe in one in- 
ſtance is in general the caſe of all laws, which conſider 
only the damage, that a man has done by an injury 
without conſidering the diſpoſition of mind, that led 


him to do it. Theſe laws inflict no puniſhment, if he 
is 
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er- is willing to make reparation : and even if he is un- 
ro- willing, though the public force interpoſes in ſupport 
as of the law; yet the deſign of this interpoſition is only 
to compel him to do what is juſt, and not to puniſh 
him for having done what is unjuſt. 

Penal ſanctions are properly acts of the civil law, by 
which it appoints, that he, who behaves otherwiſe, than 
ſuch law directs, ſhall be a loſer, ſhall be deprived of 
ſome right, which otherwiſe belonged to him, or ſhall 
ſuffer ſome evil, from which he had otherwiſe a right 
to be free. But ſince the rules, which the civil legiſla- 
tor preſcribes for the general good, not only oblige the 
conſciences of the ſubjects, but may and do in many 
inſtances produce their external effect without ſuch ap- 
pointments; the conſequence is, that penal ſanctions 
are not eſſential to civil laws. 

If we enlarge the notion of penal ſanctions, and in- 
clude in it any interpoſition of the public force, whether 
this force interpoſes to compel men to do what is right, 
or to make them ſuffer ſome evil for having done what 
s wrong; in this ſenſe of the words, which ſeems 
however to be an improper one, civil laws muſt be 
alowed to depend upon penal ſanctions for their exter- 
nal obligation. But ſtill theſe ſanctions are not ſo far 
eſſential to civil laws, as to make it impoſſible for any 
civil law to oblige without them: becauſe the bare 
enacting and promulgating a law produces an internal 


penal ſanction, ſhould be added to the law. Unleſs 
Indeed it ſhould be faid after all, that the law of na- 
ure itſelf is ſupported by penal ſanctions, and conſe- 
Juently that all civil laws, ſince their internal obliga- 
Wn is derived from the law of nature, muſt be ulti- 
P 3 mately 


obligation; though nothing, which can be called a 
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mately ſupported by the ſame ſanctions with the lay 


of nature, 

VII. As the purpoſes, for which men unite them. 
ſelves into civil ſocieties, determine the nature and 
terms of the ſocial compact; ſo the nature and term 
of this compact, which is the foundation of civil legiſ- 
lative power, determine what are the proper objects of 
this power. Each individual 1s led by a view to his 
own ſecurity and benefit to aſſociate with the reſt; and 
they, by receiving him amongſt them, as a member of 
the body politic, agree to aid him in purſuing this end 
But ſince each and all of them have the fame end i 
view; they cannot be ſuppoſed to receive him upon 
any other terms, but thoſe of his conſenting to joyn 
with them in maintaining their ſecurity and benefit 
And conſequently he, by the act of joyning himſelf 1 
them, mult be underſtood to agree to theſe terms. Thus 
the particular intereſt of each member is taken unde 
the protection of the whole; ſo that the whole oblige * "Bl 
itſelf to act for his ſecurity and benefit: but at the fam: 
time a common intereſt of the whole is formed; and 
each member obliges himſelf to act joyntly with tht 
reſt for this common intereſt. The claim of each mem. 
ber upon the ſociety is limited by the obligation, tha 
he lays himſelf under towards the ſociety, and by tit 
obligation, that the ſociety is under towards ea 
of the other members. He can have no claim upd! 
the ſociety to act for his ſecurity and benefit, where i 
interferes with the common ſecurity and benefit of tit 
whole; becauſe he is obliged to act with the ſocieſ 
for this common ſecurity and benefit: and whilſt r 
lays himſelf under this obligation, he cannot be unde! 


ſtood to acquire any claim, which is inconſiſtent . 
i 
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it, He can likewiſe have no claim upon the ſociety to 
act for his ſecurity and benefit, where it is inconſiſtent 
with the ſecurity and benefit of any of the other mem- 
bers: becauſe the ſociety is under the ſame obligation in 
teſpect of the others, that it is under in reſpect of him: 
and conſequently it could not engage to advance his 
intereſt at the èxpence of theirs. 

Upon the whole therefore, a number of ndividuala 
by joyning in a ſocial compact, oblige themſelves to act 
together, for the purpoſes of obtaining the common 
good of all, and the particular good of each; as far as 
the particular good of any one is conſiſtent with the 
common good of all, and with the particular good of 
others. But where a number of perſons bind themſelves 
to act joyntly for any purpoſes, the common under- 
ſtanding of ſuch ſociety is their guide, in reſpect of what 
they are to do, and what they are to avoid, in order 
to obtain thoſe purpoſes. A civil ſociety therefore has 
a right, by its common underſtanding, thus to guide 
itſelf and its ſeveral members. And fince the legiſlative 
power of ſuch ſociety conſiſts in this right, it follows, 
that whatever is neceſſary or conducive to the common 
good of the ſociety, or to the particular good of the 
ſeveral members, as far as the particular good of any 
ene is conſiſtent with the common good of all, and 


vith the particular good of others, is the proper object 


of legiſlative power. Now civil laws are nothing elſe 
but ſuch rules, as the legiſlative power of a civil ſociety 
eſtabliſhes for the direction of all and of each of its mem- 
bers. Whatever therefore is the proper object of civil 


ire power, is likewiſe the proper matter of civil 
aws, 


P4 VIII. 
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Mater of VIII. From hence it appears, that the matter of d. Whas n 
na 


right and vil laws is not confined to ſuch things, as the law of gate 
wrong nature has left indifferent by neither commanding not I night, 
Mater of forbidding them. The law of nature commands what. dis! 
civil law. ever is neceſſary or conducive to the ſecurity and bene. Wrepar: 


fit of mankind in general, and forbids the contrary. Ay 


far therefore as what is neceſſary or conducive to the ¶ be fat 
ſecurity and benefit of mankind in general, is neceſſary tural! 
or conducive likewiſe to the ſecurity and benefit of that ¶ ſancti 
particular part of mankind, which is united into the ſame ¶ Ithe fo 
civil ſociety; and as far as what is inconſiſtent with the In 
ſecurity and benefit of mankind in general, is inconſiſtent this e 
likewiſe with the ſecurity and benefit of that particular of n: 
part of mankind, which is thus united; the civil legi- chat. 
lator is employed about the proper objects of his legi- only 


lative power, when he commands the former or forbids 
the latter. His laws therefore contain what is a proper 
matter of civil law, when they command ſuch actions 


as the law of nature has commanded, or forbid ſuch Ncomp 
actions, as the law of nature has forbidden. ter of 
Mankind are indeed obliged to do what the law of {Wexpec 
nature commands, and to avoid what this law forbids, ¶ may 
without the aid of civil inſtitutions. But we cannot con- ¶ ſtate 
clude from hence, that it is needleſs, and much leſs, Micivil : 
that it is improper, for civil laws to command what is {Wiver: 
naturally a duty, or to forbid what is naturally a crime. None a 
For though the members of a civil ſociety are obliged the d 
to obſerve the law of nature; whether its rules and pre- ¶ be ſu 
cepts are tranſcribed into the civil law and adopted by Noblig 
it or not; yet, till they are thus tranſcribed and adopt- Ito ad 
ed, the obligation to obſerve them reſts only upon the {ood 
conſcience. ſtand 
It may perhaps be aſked, whether the law of nature I What 


has 
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has not an external, as well as an internal ſanction in a 
fate of nature; whether mankind have not a natural 
right, where any injury has been done by breaking 
this law, to make uſe of their private force to obtain 
reparation and to inflict puniſhment? And if ſuch an 
external ſanction takes place in a ſtate of nature, it may 
be farther aſked, whether the law of nature is not na- 
turally ſupported in a ſtate of civil ſociety by the like 
ſanction, without being made a part of the civil law of 
the ſociety ? | | 
In anſwer to theſe queſtions, we may obſerve, that 
is external ſanction of private force reaches in a ſtate 
pf nature no farther than the duties of juſtice, and 
that the duties of imperfe& obligation are ſupported 
only by the internal ſanctions of the law of nature, 
The law of nature obliges mankind to promote the 
good of one another: but this obligation, in a ſtate of 
nature, is of the internal ſort : no man has a right to 
compel others by force to do any thing, which is mat- 
ter of favour; however reaſonable it may be in him to 
expect the favour from them, and however wrong it 
may be in them not to do it. Nothing therefore in a 
ſtate of civil ſociety, beſides the ſocial compact, or ſome 
civil law, which is founded in this compact, can bind the 
ä ſeveral members of ſuch a ſociety to do good either to 
crime. None another, or even to their country, fo as to make 
bliged che doing good a matter of ſtrict juſtice, which may 
d pte- be ſupported by the external ſanction of force. But the 
ted by obligation of the ſocial compact is only a general one 
adopt · ¶ to advance the common good of all or the particular 
on the ¶ Sood of each: it is left to the joynt or common under- 

ſtandirig, that is, to the civil legiſlator, to determine in 
nature {What inſtances and by what means this good is to be 


nai WF See B. I. C. XVII. $11. C. xvIII, $IX. 


done. 
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done. And conſequently if civil laws are not neceſlay 
to enforce the law of nature in reſpect of any othe 
duties; they are at leaſt neceſſary to enforce it in 
ſpect of the duties of imperfe& obligation. 

This however is not the only reaſon, why it is ne. 
ceſſary for civil laws to eſtabliſh the duties of the lay 
of nature. Not only thoſe natural duties, which in a ſtat 
of nature have no external ſanction, but thoſe like 
wiſe, which in a ſtate of nature are ſupported by the en 
ternal ſanction of private force, would in a ſtate of ani 
ſociety have no external ſanction, without the aid d 
civil laws. For * ſocial union reſtrains thoſe, who ax 
members of the ſame civil ſociety, from making, uſe d 
any private force againſt one another: ſo that no extern 
ſanction can be left in reſpect of any duty whatſoeve, 
beſides what comes from the public force. But the 
public force is under the guidance of the common ut 
derſtanding; it cannot act of right either in matters d 
defence, or in matters of reparation, or in matters d 
puniſhment, any otherwiſe than as the common under 
ſtanding directs it. No injury therefore can be guardel 
againſt, no reparation can be obtained, and no puniſh 
ment can be inflicted, unleſs the injury, which is to be 
guarded againſt, or to be made amends for, or to it 
puniſhed, is contrary to the civil laws: becauſe the cin 
laws contain thoſe directions of the public underſtand: 
ing, which the executive body is to follow in uſing 
che public force. 

If puniſhment in a ſtate of civil ſociety can only be 
inflicted of right by the public force; and if the pub. 
lic can only of right inflict puniſhment, as the lau- 
direct it; the concluſion from hence will be, that m0 


„See B II. C. v. $11. VII IX. 


action 
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action can of right be puniſhed in a ſtate of civil ſo- 
ciety, unleſs the civil laws have forbidden, it. This 
will explane what we frequently hear, that ſuch or ſuch 
acts are very malicious and very unjuſt, that they de- 
ſerve puniſhment as. much or more than ſome others, 
which the law. does. puniſh; and yet that theſe may be 
done with impunity. Theſe acts, which are faid to be 
ſo malicious or unjuſt, as to deſerve puniſhment, are 
ſuch as would be puniſhable by private force, if every 
member of a civil ſociety had the ſame liberty of acting 


or they would be puniſhable by the public force of the 
ſociety, if the public force had no rule to guide it, 


from the individuals the liberty of puniſhing by their 
own private force; and the public force of a civil ſo- 
ciety is under the direction of the civil law. If there- 
fore the acts, how malicious or unjuſt ſoever they may 
appear to be, are ſuch as have not been forbidden and 
made puniſhable by ſome civil law, either written or 
unwritten z they cannot of right be puniſhed, by the 
members of a civil ſociety either acting ſeparately as 
individuals, or acting joyntly by the executive body. 


that this civil impunity does not make ſuch acts inno- 
cent: the law of nature has made them crimes, not- 
withſtanding the civil law may have omitted to make 
them ſo, or to forbid them under any penal ſanction. 
They therefore, who are guilty of ſuch acts, though 
they may eſcape human puniſhment, muſt ſtand con- 
demned by the law of nature, and be liable to the na- 
tural ſanctions, by which the divine author of this law 


has thought fit to eſtabliſh it. 
action IX. 


for himſelf, that individuals had in a ſtate of nature; 


beſides the law of nature. But civil union has taken 


It may however be proper to obſerve by the way, 
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Civil laws IX. Though civil laws may command ſuch things, 
— as the law of nature has commanded, or forbid fuch 
ters of na- things, as this law has forbidden; yet civil legiſlators 
cural rut are not confined from commanding or forbidding any 
wrong. thing elſe. What is naturally right or wrong is 2 
proper matter of civil laws; but it is not the only 
proper matter of them, The ſocial compact gives the 
ſociety a right to command what is for the common 
good of the body or for the particular good of its ſe- 
veral members, and of forbidding the contrary. But 
the law of nature has left many acts indifferent, as 
doing neither good nor harm to mankind in general, 
which yet may be beneficial or hurtful to a particular 
body of men united into a civil ſociety. It is matter 
of indifference, as to the good or harm of mankind in 
general, . what ſort of cloaths I buy and wear, whether 
they are ſuch, as have been manufactured by thoſe, 
who hve near me, and ſpeak the ſame language, that! 
do, or by others, who live at a diſtance and ſpeak a 
different language. It may indeed be moſt for the 


benefit of my neighbours, that I ſhould trade with 


it will be of equal benefit to thoſe, who live in the 
indies, that I ſhould wear ſuch cloaths, as they only 
can furniſh me with. The law of nature therefore, 
obliging me only to regard the benefit of mankind in 
general, leaves it indifferent to me, whether I buy and 
wear ſuch cloaths, as are manufactured in the indies, 
or ſuch, as are manufactured in the place where I hap- 
pen to live, But when they, who live near me, are 
united with me into the ſame civil ſociety; if it ap- 
pears to the public underſtanding to be for the bene- 


fit of ſuch ſociety, that no member of it ſhould buy 
or 


them and wear only ſuch cloaths, as they deal in: but 
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or wear ſuch cloaths, as are manufactured in the indies; 
the ſocial compact has given the ſociety a right to for- 
bid this, or to make it criminal by a civil law, and then 
to puniſh me or any other member of the ſociety for 
doing it. The law of nature, as it ſtood in a ſtate of na- 
ture, has preſcribed no particular form for the marriage 
contract, and has not enjoyned, that the parties ſhould 
make it in any particular place. The form therefore 
of this contract is indifferent, provided it contains in 
ſubſtance all, that is naturally eſſential to marriage; 
and the place, where the parties are, when they make 
it, is likewiſe indifferent. But if it appears to the 
common underſtanding of a civil ſociety to be for 
the general good, that all marriages ſhould be ſo- 
lemnized under ſome particular form, and in ſome 
particular places; the civil legiſlator has a right to pre- 
ſcribe by law, that all marriages ſhall be ſolemnized 
under ſuch form, and in ſuch places, and to puniſh 
thoſe, who ſhall ſolemnize any marriage otherwile. 
Perhaps it may appear at firſt ſight, that whatever 
avil laws enjoyn or forbid with a view to obtaining 
good, or preventing harm, to the body politic or to its 
ſeveral members, is only matter of natural right or 
wrong. What in a ſtate of nature was not matter of 
natural right or wrong, may ſeem to have been made 
o in a ſtate of civil ſociety by means of civil union. 
For the compact, by which men are united into a 
vil ſociety, may be thought naturally to oblige them 
0 do whatever is neceſſary or conducive to the gene- 
al good of ſuch ſociety, and of its ſeveral members, 
knd to avoid the contrary; whether the former is 
ommanded, and the latter forbidden by any expreſs 


wil laws or not. But this is not preciſely true. The 
ſocial 
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focial compact obliges them in point of Juſtice todo, ng 
whatever is for the common intereſt in their own pj 
vate opinion, but only what they are directed to d 
for this purpoſe by the common underſtanding: » 
like manner it obliges them in point of juſtice g 
avoid, not whatever may be hurtful to the commiy 
intereſt in their own private opinion, but only wi 
they are directed to avoid with this view by the co; 
mon underſtanding. Till the civil laws therefor 
which are the dictates of the common underſtanding 
have enjoyned or forbidden what in a ſtate of nan 
was indifferent it continues to be fo far indiffercn 
as to the members of a civil fociety, that it is no du 
of ſtrict juſtice to do or to avoid ir. I would not 
underſtood to mean, that a man is under no oblige 
tion of any fort to do what he thinks will be for th 
good of his country, or to avoid what he thinks wi 
be hurtful to it; till the civil laws have enjoyned the 
one or forbidden the other. I only fay, that till then 
it is not a duty of ſtrict juſtice; or that the ſocial cm 


mand this of him : becauſe this compact does 10 
oblige him to guide himſelf in obtaining the purpoſe 
of a civil ſociety by his own judgment, but by tit 
common judgment of the whole. This will appear u 
be the caſe, if we conſider the difference between! 
ſtrictly juſt member of a civil ſociety, and a god 
patriot. The former is exactly punctual in complyin; 
with the laws of his country; whilſt the latter, as fit 
as he is able to judge, avoids every thing, whid 
may be hurtful ro the public, and does every thing 
which may be beneficial to it, even in thoſe inſtancs 


where the laws are ſilent. The ſocial compatt itſelf , 
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o far from binding a man in ſtrict juſtice to hold 
this conduct, that the laws, which are founded in this 
compact, will frequently oblige him to do what in 
his Own opinion may be hurtful to the ſociety, and 
to avoid what in his own opinion might be beneficial 
to it. But if, whatever his own opinion may be, the 
civil laws are his proper guide, as to what is due to 
the ſociety, of which he is a member, in conſequence 
of the ſocial. compact; it follows, that what was in- 
different in a ſtate of nature, will be ſo far indifferent 
in a ſtate of civil ſociety, whilſt it is neither enjoyned 
nor forbidden by the civil laws, that the members of 
ſuch ſociety will be at liberty to do it or to omit it 
without being chargeable with acting contrary to their 
ſocial compact. 
X. The rights of mankind, as far as they conſiſt Rights of 
in a full liberty of doing certain actions, or of poſſeſſ- mankind 
ing certain things, may be altered or reſtrained or given — 
up by their own conſent. Every compact produces by civil 
. A laws. 
this effect; it limits or reſtrains or takes away ſome 
tight, that is, ſome inſtance of liberty, which the 
parties to it were poſſeſſed of, before they engaged in 
ſuch compact. And we have already had occaſion to 
ſhew, that the ſocial compact in particular produces 
tais effect upon ſuch rights of mankind, as ariſe out 
of an injury: it reſtrains their liberty of defending 
themſclves, of obtaining reparation for damages, and 
of inflicting puniſhment, by the uſe of their own pri- 
vate force under the conduct of their own judgment. 
But this is not the only eſtect of this compact. As it 
alters or reſtrains ſome of the rights of mankind imme- 
diately or directly, ſo it ſubjects others of them to be 
See B. II. C. V. 


altered 


altered or reſtrained by the legiſlative power of. civil 
ſociety : and thus whatever alterations or reſtraints ar 
produced in them afterwards by civil laws, which are 
acts of ſuch legiſlative power, ariſe rem this a_—_ 
remotely ar indirectly. 

They, who maintain, that the ts of individu 
is univerſally: unalienable, would do well to ſhew, hoy: 
the obligation of civil laws is conſiſtent with this prin: 
ciple; how individuals, who in a ſtate of nature were 
at full liberty in any particular inſtance to act as they 
pleaſed, can be obliged, by the laws of their country, 
when they are members of a civil ſociety, to at in 
this inſtance in one particular manner, or not to at 
at all, and yet have the ſame full liberty of acting, a 
they pleaſed, that they had before, and would ſtill have 
had, if they had not by compact united themſelves to 
ſuch ſociety. For certainly, if they have given the ſo- 
ciety a power to reſtrain their liberty of judging and 
of acting for themſelves; their liberty muſt be aliena- 
ted: as far as the ſociety has a power to reſtrain them, 
they muſt have given up a part of their liberty. 

This power of civil ſociety to alter or reſtrain the 
rights of mankind, is limited by its own nature. It 
extends no farther than the purpoſes of the ſocial com- 
pact, by which it was produced: as the parties to this 
compact only bind themſelves to act for the common 
good of the whole ſociety and of its ſeveral parts; ſo 
the power, which is produced by this compact, can, in 
its own nature, extend only to ſuch reſtraints or altera- 
tions of any of the rights of mankind, as in the judg- 
ment of the common underſtanding are neceſſary ot 
conducive to thoſe purpoſes. Civil legiſlative power 


therefore is not in the ſtrict ſenſe of the word an abſo- 
lute 
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lute power of reſtraining or altering the rights of the 
ubjects: it is limited in its own nature to its 
objects, to thoſe rights only, in which the common 
good of the ſociety, or of its ſeveral parts, requires ſome 
reſtraint or alteration. So that whenever we call the civil 
egillative power either of ſociety in general, or of a 
particular legiſlative body within ariy ſociety, an abſo- 
lute legiſlative power; we can only mean, that it has 
no external check upon it in fact: for all civil legiſ- 
ative power is in its own, nature under an internal 
check of right : it is a power of reſtraining or altering 
the rights of the ſubjects for the purpoſes of advan- 
cing or ſecuring the general good, and not of reſtrain- 


ing or altering them for any purpoſe whatſoever, and 


much leſs for no purpoſe at all. This internal check may 
poſſibly fail of guarding the rights of individuals againſt 


ndue reſtraints. or alterations; becauſe by the conſent 


f ſuch individuals, when they become members of a 
wil ſociety, they left it to the common underſtanding 
f ſuch ſociety to determine what reſtraints or altera- 


ons of their rights might be neceſſary or conducive to 


he general good; and the ſociety may poſſibly abuſe 
his truſt, The danger is ſtill greater, if the ſociety has 
zone farther, and has eſtabliſhed a particular legiſla- 


ve body: for this point. is then left to be determined 


yy the underſtanding of ſuch. legiſlative body. To 
revent ſuch abuſe it is neceffary to provide ſome ex- 
emal checks upap the exerciſe of civil legillatiye power; 
ore eſpecially where it is not. exerciſed by the whole 
olective body of the ſociety, but Ty ſome particular 
art of it, Which is called its legiſlative body. For 
hough it is poſſihle, that the whole collective body, if 
could conveniently meet together, n might i in the laws, 
YOL.II. Q Which 


ar 
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altered or reſtrained by the legiſlative power of civil 
ſociety : and thus whatever alterations or reſtraints ar 
produced in them afterwards by civil laws, which are 
acts of ſuch legiſlative power, ariſe from this compact 
remotely ar indirectly. 

They, who maintain, that the liberty of individu 
is univerſally unalienable, would do well to ſhew, hoy 
the obligation of civil laws is conſiſtent with this prin- 
ciple ; how individuals, who in a ſtate of nature were 
at full liberty in any particular inſtance to act as they 
pleaſed, can be obliged, by the laws of their country, 
when they are members of a civil ſociety, to act in 
this inſtance in one particular manner, or not to at 
at all, and yet have the ſame full liberty of acting, as 
they pleaſed, that they had before, and would ſtill have 
had, if they had not by compact united themſelves to 
ſuch ſociety, For certainly, it they have given the ſo- 
ciety a power to reſtrain their liberty of judging and 
of acting for themſelves ; their liberty muſt be aliena- 
ted: as far as the ſociety has a power to reſtrain them, 
they muſt have given up a part of their liberty. 

This power of civil fociety to alter or reſtrain the 
rights of mankind, is limited by its own nature. It 
extends no farther than the purpoſes of the ſocial com- 
pact, by which it was produced: as the parties to this 
compact only bind themſelves to act for the common 
good of the whole ſociety and of its ſeveral parts; ſo 
the power, which is produced by this compact, can, in 
its own nature, extend only to ſuch reſtraints or altera- 
tions of any of the rights of mankind, as in the judg- 
ment of the common underſtanding are neceſſary or 
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conducive to thoſe purpoſes. Civil legiſlative power oy: 
therefore is not in the ſtrict ſenſe of the word an abſo- v0 


lute 
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lute power of reſtraining or altering the rights of the 
ſubje&ts : it is limited in its own nature to its proper 
objects, to thoſe rights only, in which the common 
good of the ſociety, or of its ſeveral parts, requires ſome 
reſtraint or alteration. So that whenever we call the civil 
legiſlative power either of ſociety i in general, or of a 
particular legiſlative body within any ſociety, an abſo- 
Lluce legiſlative power; we can only mean, that it has 
no external check upon it in fact: for all civil legiſ- 
ative power is in its own nature under an internal 
check of right : it is a power of reſtraining or altering 
the rights of the ſubjects for the purpoſes of advan- 
cing or ſecuring the general good, and not of reſtrain- 
ing or altering them for any purpoſe whatſoever, and 
much leſs for no purpoſe at all. This internal check may 
poſſibly fail of guarding the rights of individuals againſt 
undue reſtraints or alterations ; ; becauſe by the conſent 
df ſuch individuals, when they become members of a 
wil ſociety, they left it to the common underſtanding 
dt ſuch ſociety to determine what reſtraints or altera- 
ons of their rights might be neceſſary or conducive to 
he general good ; and the ſociety may poſſibly abuſe 
bistruſt, The danger is ſtill greater, if the ſociety has 
gone farther, and has eſtabliſhed a particular legiſla- 
ve body: for this point is then left to be determined 
y the underſtanding of ſuch legiſlative body. To 
prevent ſuch abuſe it is neceſſary to provide ſome ex- 
ernal checks upon the exerciſe of civil legiſlative power; 
ore eſpecially where it is not exerciſed by the whole 
olective body of the ſociety, but by ſome particular 
part of it, Which is called its legiſlative body. For 
ugh it is poſſible, that the whole collective body, if 


could conveniently meet together, might in the laws, 
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which it makes, exceed the limits of legiſlative power, 
and reſtrain or alter the riglits of individuals, where th Thi 
good of the whole or of its ſeveral parts required ng 
ſuch reſtraint or alteration ; yet it is not very likely, Wl gas 
that this would happen: becauſe, as each of the mem. 


bers will be ready to take care of his own particular in- bh 
tereſt, it is not likely, that any of the rights of indir conf 
duals ſhould be altered or reſtrained by the act of il ory 
or of a majority, unleſs the reſtraint or alteration ws right 
neceſſary or conducive to the proper ends of a ci what 
fociety. But where the legiſlative power is entruſted, Wi other 
with a part of the ſociety; "if this legiſlative body ha led 
no checks upon it, beſides the internal check of natudlM...q ; 
right; it might be led by motives of private intereſt, parts 
or by caprice, or by partial regard, to alter or reſtrai preſer 
the rights of ſome or of all the ſubjects, without an thoſe, 
view to the genera] benefit. It is the buſineſs of the pater 
litician, in order to guard againſt any ſuch exceſs inthe level 
exerciſe of legiſlative power, to contrive ſome exten vi 8 
checks upon the legiſlative body. I call them extern. , 
checks to diſtinguiſh them from the internal chec and . 
ariſing from a ſenſe of what is right; though perhap xercil 
ſome, which are made uſe of for this purpoſe, as the bociety 
ariſe from the nature of the legiſlative body, mig bor its 
themſelves be called internal ones. When the legillainMeoncer: 
body conſiſts of two, three, or more conſtituent path e dy « 
ſo that no law can be made without the joynt act oflW;oj.... 
theſe parts; they may be a check upon one anothen minec 
And this will be more likely to be the caſe; if they heck; 
ſo different from one another, that what might be for herne 
private intereſt of one of them, would not be for nv un, 
private intereſt of another of them; though what is ftutior 
the common benefit of the whole ſociety will in ſo Ight 


reſpec 
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wer, reſpect or other be for the particular benefit of them all. 
e the This check will be the more effectual; if one or more 
d no Wl of theſe conſtituent parts of the legiſlative body con- 
kel, Gs of a number of perſons, each of which in his pri- 
nem vate capacity is ſubject in all reſpects to the ſame laws 
ar in. with the reft of the people. For each member of ſuch 
conſtituent part of the legiſlative body will be the 
more careful about unduly altering or reſtraining the 
rights of the other members of the ſociety ; ſince in 
whatever manner, or in whatever degree, the rights of 
others are altered or reſtrained, his own rights will 
likewiſe be altered or reſtrained in the fame manner 
and in the ſame degree. If one of theſe conſtituent 
parts of the legiſlative body conſiſts of temporary re- 
preſentatives of the people, that is, of perſons, who are 
choſen by the bulk of the ſociety, and return again 


level with the reſt of the ſubjects, unleſs the ſociety 
will chuſe them into the ſame office and truſt again; 


nd will help to reſtrain it from any undue excels in the 
xerciſe of legiſlative power : becauſe the bulk of the 
Iociety will have frequent opportunities of providing 
mig Wor its own intereſt, by diſplacing thoſe, who have been 
oncerned in any ſuch excefs, and returning ſuch a 


t pars ody of repreſentatives, as may take care, that the 
& ofal ghts of individuals ſhall be no otherwiſe altered or re- 
mnotbel trained, than the ends of civil ſociety require. Such 
they Arbecks as theſe, which the conſtitution of the civil go- 
- "y ernment in any nation has provided, for preventing 
for ti 


ny undue exerciſe of legiſlative power, are called con- 


Ight poſſibly be contrived; but it is not our buſt- 
Q 2 nets 


after a certain time to their private ſtation and to a 


tutional checks. Perhaps many others beſides theſe 
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neſs here to enquire, either what others might be con. N 
trived, or how any checks of this ſort operate to pro. parte 
duce the end, which is propoſed by them. This is the MW jute, 
province of politics and not of natural law. yet t 

As the nature and ends of civil legiſlative power 
limit it in ſome inſtances, ſo the nature of the rights f ¶ ne. 
mankind limit it in others. Some of the rights of man. ¶ be c 
kind imply a duty, which is required of them by the 


cern! 

law of nature or the law of God. Every man has u ,.. - 
unalienable right to do what theſe laws command, ad any! 
to avoid what theſe laws forbid. mite 
But even ſuch rights, as imply a duty, conſiſt in af or & 
liberty, though not in a full liberty of acting. We 2 Hane 
naturally at liberty to do what the law of nature or all go t 
God commands; not becauſe we are at liberty to do ti or li- 
contrary ; but becauſe we are naturally free from i] God; 
external force, that might compel us to do the c haus, 
trary. Thus likewiſe we are naturally at liberty u conſe 
avoid what the law of nature or of God forbids, this; 
becauſe we are at liberty to do otherwiſe, but becauf the l. 
nature has not ſubjected us to any external force, tu 14; 
might compel us to do otherwiſe. The law of natu and n 
or of God has left ſome things indifferent, by neither lib 
commanding nor forbidding them: in ſuch inſtanco8 lute; 
as theſe, our right of acting conſiſts in a full liberty i hascc 
doing them or of not doing them, juſt as we pleaki only 
The ſame laws have made ſome things duties u the 1: 
others crimes ; in theſe inſtances we have not a fil aliena 
liberty, but are obliged to do the one, and not to d libert 
the other: ſo that here our rights conſiſt in a libenſi own « 
on one ſide only, that is, in a liberty of obeying thok gatiot 
laws, or in a freedom from all external force, tu as the 
might compel us to diſobey them. Se 
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Now though our rights are alienable, or may be 
parted with by our own conſent, where they are abſo- 
Jute, or conſiſt in a full liberty of acting, as we pleaſe; 
yet they are unalienable, where they conſiſt in a liber- 
ty, which is not full and abſolute, in a liberty of act- 
ing only one way, or in a freedom from being liable to 
be compelled to act otherwiſe. The general rule con- 
cerning alienable and unalienable rights is, that thoſe 
are alienable, which are not reſtrained or limited by 
any law; but that thoſe, which are ſo reſtrained and li- 
mited, are unalienable. Where the laws of nature and 
of God have left an action indifferent, by neither com- 
manding nor forbidding it; our right to do or not to 
do that action is full and abſolute; it is not reſtrained 
or limited either by the law of nature or by the law of 


God; and conſequently we may, conſiſtently with theſe 


laws, alienate this right; that is, we may by our own 
conſent give others a power to direct us to act either 
this way or that for ſome reaſonable purpoſe. But where 
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the law of nature or the law of God has commanded an 


action and made it a duty, or has forbidden an action 
and made it a crime; in reſpect of ſuch actions, our right, 
or liberty of acting, as we pleaſe, is not full and abſo- 
lute; it is reſtrained and limited by the ſame law, which 
has commanded or forbidden the action; ſo that it conſiſts 
only in a freedom from being compelled to diſohey 
the law. We cannot therefore conſiſtently with the law 
alienate ſuch rights; that is, we cannot part with our 
liberty, any farther than we have it : we may by our 
own conſent give others a power to enforce the obli- 
gations of the law of nature or of God; but theſe laws, 
35 they oblige us to act in one particular manner, have 


See B. I. C. II. FILL. IX. 
23 


not 
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not left us at liberty to oblige ourſelves by our ow 
conſent to act otherwiſe, or to give others by ſuck 
conſent a power of compelling us to act otherwiſe. Bu if 
if mankind cannot by conſent or by compact gin 
others a power of binding them to do what the law of 
nature or of God has commanded, or to negle& wha 
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either of theſe laws has forbidden; the legiſlative powe law o 
of civil ſociety, which is derived from conſent or com. Ml neceſ 
pact, cannot imply a power of binding the members M8 notw 
ſuch ſociety to act contrary to theſe laws. relati 

If I had not thought it neceſſary to apply here wha ter, 
has been already ſaid, concerning the nature of the nay t 
rights of mankind, and concerning the diſtinction of i tural 
them into ſuch as are alienable, and ſuch as are unliens point 
ble; we might have come to this concluſion moꝶ dual 
readily. No man can oblige himſelf by his own con-F Tt 
ſent to act one way, when he is already obliged to act t me t 
contrary way. But every man is originally obliged u who 
do what the laws of nature or of God command, an for t 
to avoid what theſe laws forbid : ſo that notwithſtand-IE ſuch 
ing individuals may bind themſelves by their own con-I not | 
ſent to do or to avoid what God by his natural or h ſent; 
revealed law has neither commanded nor forbidden; WM chan 
they cannot ſo bind themſelves to do what he has ſoi· ¶ forbi 
bidden, or to negle& what he has commanded. Au bene 
ſince the ſocial compact itſelf, and civil laws, whin i conf 
derive their authority from this compact, are oblig:- I} bour 
tions ariſing from conſent, either immediately and d: natu 
rectly, or remotely and indirectly; the conſequence i unju 
that no man can be obliged, either by civil union or H his! 


civil laws, to act contrary to the natural or to the * him 

vealed law of God. but 

In applying this general principle to particular inſtance mak 
ve 
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we are apt, for want of attention, to make two miſtakes, 
The firſt of theſe miſtakes is, that ſince civil laws can- 
not oblige us to do what is contrary to the law of na- 
ture, or cannot ſo change the law of nature, as to make 
any action lawful, which this law has forbidden, we are 
apt to conclude, that whatever action is contrary to the 
law of nature, whilſt the civil law is ſilent about it, muſt 
neceſſarily continue to be contrary to the law of nature, 
notwithſtanding any appointment of the civil law in 
relation to it. But upon a cloſer enquiry into this mat- 
ter, we ſhall find, that the appointment of civil law, 
nay that even the act of an individual, can make it na- 
turally law ful to do or to omit what without ſuch ap- 
pointment of the civil law or ſuch act of the indivi- 
dual could not have been lawfully done or omitted. 
The law of nature, in a ſtate of equality, forbids 
me to force a man to work or labour for my benefit, 
who has not bound himſelf to me by his own conſent 
for this purpoſe. But after he has ſo bound himſelf, 
ſuch force is no longer contrary to the law of nature: 
not becauſe the law of nature is changed by his con- 
ſent; but becauſe his circumſtances and mine are 
changed by it. The law of nature ſtil] continues to 
forbid me to force any man to work or labour for my 
benefit, who has not bound himſelf to me, by his own 
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conſent, thus to work or labour: but after he has ſo 


bound himſelf, this particular precept of the law of 


WF nature is no longer the meaſure of what is juſt and 


unjuſt between him and me. As long as his right to 
his liberty continues, my natural obligation not to force 
him to do what he has no mind to do continues too: 
but when he has parted with this right by voluntarily 
making himſelf my ſervant; the natural obligation on 


24 my 
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my part ceaſes, and in conſequence of his conſenting Nl of 
to be my ſervant, I have acquired a right to fore wrong 
him to work for me, whether he is afterwards willing 


to work or not. It is contrary to the law of natur Fre 
to take a mans goods from him: but after he has fold Nl p 
them to me, if he refuſes to deliver them upon my Wtrary 
paying him the purchaſe money, the Jaw of nature Mdvil! 
does not forbid me to take them from him: not be- conſec 
cauſe the law of nature is changed; for what was for- {own e 
bidden by it before, is forbidden by it ſtill; but becauſe {could 
thoſe goods, which were his own once, have ceaſed ty ciety, 
be his own naw: and thus the precept of the law of na Nof na 
ture, which was, in reſpect of theſe goods, the meaſure ¶ doing 
of right and wrong between him and me, ceaſes to be do. 
the meaſure in conſequence of his having given up Waliena 
his property in the goods by his own conſent. * When camp 
I owe money to a man, the law of nature command Mhowe 
me to pay it: but my creditor without changing the Naway 
law of nature can ſet aſide the obligation of this com ceaſes 
mand as to himſelf, by releaſing the debt without Wherſo: 
payment: for though the law of nature ſtill command Mevire, 
me to pay what I owe; it ceaſes to command me to the ſc 
pay any thing to him, becauſe by his releaſe I ceaſe to this t 
owe him any thing. In general we may ſay, that no Miconſii 
obligation of the law of nature can be ſet aſide by the ect, 
act of the party himſelf, who is under ſuch obligation; MWle!! fe 
but where the obligation correſponds to ſome alienable Ncauſe 
right of others, they by relinquiſhing their right can mans 
releaſe him from the obligation. Neither do they by {Wwnicl 


their act change the law of nature, when they ſet his to be 
obligation aſide: they only change his circumſtances {Wight 
and their own; and then the particular precept of the I ſits, 
» Grot. L. I. C. II X. them 
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uw of nature, which before was the meaſure of right and 


wrong between him and them, ceaſes to be fo upon 
this change of circumſtances. 

From hence it will appear in what manner the civil 
w produces its effect; when ſuch acts as were con- 


Itrary to the law of nature before any appointment of 


civil law concerning them, become conſiſtent with it in 
conſequence of ſuch appointment. No perſon by his 
own conſent, either in the ſocial compact or otherwiſe, 
could give the ſociety, or the legiſlative body of the ſo- 
ciety, a power to diſpenſe with his doing what the law 
of nature has obliged him to do, or to authorize his 
doing what the law of nature has obliged him not to 
do. But where his obligations correſpond to fuch 
alienable rights of others, as are ſubjected by the focial 
compact to the juriſdiction of the civil legiſlarive 
power; the ſociety has a power to reſtrain or to take 
away their rights, and by this means his obligation 
ceaſes. It is contrary to the law of nature to take a 
perſons goods from him: but if the civil law has re- 
quired the ſubjects to pay ſome tax for the ſupport of 
the ſociety; the officers, who are employed to collect 
this tax, if the civil law has authorized them, may, 
conſiſtently with the law of nature, take from any ſub- 
ect, who refuſes to pay his ſhare, ſuch goods as will 
ſell for as much money as he ought to pay: not be- 
cauſe the civil law can authorize them to take another 
mans property from him; but becauſe the goods, 
which otherwiſe would have been his property, ceaſe 
to be ſo by the appointment of the law. He has a 
right to his goods indeed, and whilſt this right fub- 
liſts, it would be contrary to the law of nature to take 
em from him. But the Jaw of nature does not for- 
bid 


249 


250 INSTITUTES OF B. II. * 
bid him to part with this right: and as far as it i; | 
neceſſary for him to contribute, with the other mem. IM ob. 
bers of the ſociety, to the ſupport of the public, he ha W and 
parted with this right, or however has ſubjected it to poi. 
the juriſdiction of the public, by making himſelf a MW ve 
party in the ſocial compact. ) 

Since the civil law, when it thus releaſes a perſon gon 
from any of the duties of the law of nature, which by 1 
he owes to other men, operates by an indirect act, that I arig 
takes away ſuch of their rights, as correſpond to thele I (514, 
duties; we may obſerve by the way, that it cannot MW g+c, 
releaſe him in the ſame manner from any of the duties, ¶ But 
which he owes by the law of nature either to himſef of ci 
or to God: becauſe in theſe duties there are no cor-· Civil 
reſponding rights, which are ſubject co the juriſdiction oblio 
of civil ſociety. 8 whet 

When we find it laid down as a general principle, ¶ from 
that civil authority cannot eſtabliſh any thing, which WW 5:61, 
is contrary to the laws of nature or of God; we 2e or _ 
apt to fall into a ſecond miſtake, in applying this prin- I civil! 
ciple. We are apt to imagine, where the laws of na cannc 
ture or of God relate to perſons, who are in particu i NO 
circumſtances, that it is not only impoſlible for any avi oatior 
juriſdiction to diſpenſe with their obligation, when by fuc 
they are in theſe circumſtances, but that it is likewik j ror i 
impoſſible for any civil juriſdiction to make their ob- affects 
ligation void by preventing them from bringing them- relates, 
ſelves into theſe circumſtances: we are apt to imagine. ¶ And f. 
that, where a duty of the law of nature or of Golf immed 
takes place upon the performance of ſome certanM, the 3 
act, this act itſelf is not under the juriſdiction of di We 
vil ſociety, and cannot be made void by the civil & ¶ me me. 

giſlator. 2 Grot 


The 
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The moſt remarkable inſtances of this ſort are the 
obligations anſing from promiſes, contracts, or oaths, 
and the obligations ariſing from marriage. Theſe are 
points of ſome difficulty, and with the readers leave 
we will examine them particularly, 

XI. * No act of the civil law can excuſe a man Effect of 
ron from performing a promiſe, or a contract, or an oath, 3 
nich I by which he is bound: becauſe where the obligation miſes con- 
that WW ariſing from any of theſe acts ſubſiſts, the law of God, — 4 — 
hele either as it is collected from natural reaſon, or as it is 
nnot declared in his revealed word, requires performance 
ties, W But the true ſtate of the queſtion, concerning the effect 
WH of civil laws in relation to theſe acts, is, not whether the 
civil power can excuſe performance, where there is an 
obligation upon a man ariſing from any of them; but 
whether the civil power cannot hinder the obligation 
from taking place. Though a man, when he is in ſuch 
circumſtances as to be bound by his promiſe, contract, 
or oath, cannot be excuſed from performance by the 
civil law; yet it is no conlequence, that the civil law 
cannot hinder him from being in thoſe circumſtances 

Now the civil law can hinder or make void the obli- 
gation of a promiſe, contract, or oath two ways; either 
by fuch an act, as affects the promiſer, contracter, or 
juror immediately; or by ſuch an act, as immediately 
affects thoſe, to whom the promiſe, contract, or oath 
relates, and in the mean time affects him only remotely. 

And farther where the act of the civil law affects him 
immediately, it may be either antecedent or ſubſequent 
to the promiſe, contract, or oath. 

When the civil Jaws have antecedently forbidden 
the members of any ſociety to promiſe, or agree, or 
The 2 Grot. L. II. C. XIII. XX. 


ſwean, 
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ſwear, that they will do this or that, which the lay 
expreſſes; no promiſe, or contract, or oath, which i 
contrary to ſuch laws, can be binding upon them. Not. 
withſtanding, where they are under an obligation by 
any of theſe acts, the law of nature and of God re. 
quires performance; yet this law requires no perfor. 
mances of what is contained in ſuch promiſes, or con- 
tracts, or oaths, as the civil laws have forbidden; be. 
cauſe the members of the ſociety are in theſe inſtances 
incapable of obliging themſelves. They, who are un 
der the authority of another, have no liberty or mon 
power of binding themſelves to do what this othe 
forbids, or to neglect what he commands. As far 
therefore as the juriſdiftion or authority of che ci 
legiſlator extends; the ſubjects are incapable of obi. 


B. Il 


indeed the natural power of repeating the words of ſuch 
promiſes, or contracts, or oaths, as his laws have forbid 
den. And cuſtom may lead us, or the want of anoth 
name may force us, to call the mere repeating of thek 
words a promiſe or a contract or an oath. But they, fron 
whom the civil laws have taken the liberty or mor 
power of acting for themſelves, do nothing by repeat 


moral power produce no obligation. 

This principle, upon which the civil laws ma 
void ſuch promiſes, or contracts, or oaths, as they hat 
antecedently forbidden, may be placed in another ligh 
An antecedent obligation will make void any ſubſ 
quent obligation, which is contrary to it. But the ci 
law, which forbids the promiſe, or contract, or oath, ! 
conſequently the obligation of this law, is here ſupp 


{ed to be antecedent to the promiſe, or contract, or od 
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nlelf. The obligation therefore of the civil law will 
make void the obligation of any of theſe fubſequent 
acts. You may perhaps reply, that the obligation of 
performing our promiſes, or contracts, or oaths, ariſes 
tom the law of nature and of God, and that this law 
is antecedent to all civil authority whatſoever. But 
this ſuggeſtion, though it 1s true, 1s nothing to the 
purpoſe. For though the general obligation of per- 
forming our promiſes, or contracts, or oaths, is antece- 
dent to all civil authority; it will be no conſequence, 
that the obligation of this particular promiſe, or con- 
tract, or oath, which the civil laws have forbidden, is 
likewiſe antecedent to all civil authority: unleſs you 
can ſhew, that the law of nature or of God has re- 
quired you to make this promiſe, or to engage in this 
contract, or to take this oath in particular. If you can 
find any covenant, which the law of God requires you 
to engage in, ſuch for inſtance as you will probably 


forbi underſtand the covenant of baptiſm to be; I will allow, 

anoth | ; : 
=_ that no human authority can make void the obli- 

. cog pation, that ariſes from ſuch a covenant by forbidding 


It, But where the law of nature or of God, whilſt it 
requires you in general to fulfil your promiſes, con- 
tracts, or oaths, has left you at liberty, as to any parti- 
cular promiſe, contract, or oath, whether will you engage 
in it or not; there the civil laws can take this liberty 
from you; if it appears to be inconſiſtent with the 
common good of the ſociety : and then the obligation 
of the civil laws, being antecedent to your engaging 
in ſuch promiſe, contract, or oath, will make it void, 
If you ſhould engage in it. For by the ſuppoſition of 
your being at liberty, by the law of nature or of God, 
to engage or not engage in this particular promiſe, 

con- 
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contract, or oath, this law had laid you under no ch 
ligation to engage in it, and conſequently had laid yoy 
under no obligation to keep it, antecedently to 17 
appointment of civil laws concerning it. 

There is rather more difficulty in underſtanding, 
how the act of the civil legiſlator can ſet the obligation 
of promiſes, contracts, or oaths, aſide by a ſubſequent 
act; that is, by forbidding performance, after we ham 
engaged in them; where no antecedent law had for 
bidden us to engage. Grotius, in explaning this mat: 
ter, lays it down as a general principle, that whereve 
an inferiour enters into any obligation, ſuch obligation 
muſt be a conditional one: an inferiour, he ſays, has ng 
power to bind himſelf without the conſent of his ſups 
riour: and upon this account every obligation of al 
inferiour, if it does not expreſs ſo much, muſt be un 
derſtood to imply, that he conſents to be obliged, pro 
vided his ſuperiour agrees to the obligation. But if ou 
author, by making this a neceſſary condition in tht 
promiſe, contract, or oath of an inferiour, means, thut 
no inferiour can be obliged by any ſuch act, unleſs hi 
ſuperiour allows the obligation, either expreſsly by con- 
firming it, or tacitly by not contradicting it; this prit 
ciple is not univerſally true. This indeed is the ſitur 
tion of a fave: all his actions are ſubje& to the auth 
rity of his maſter: no act therefore, which he doe 
can be valid without the concurrence of his maſter. | 


things 
ecuri 
n all 
he m 
elves, 
ng th 


arrived at the uſe of their reaſon : all their actions, 
during this natural minority, are ſubject to the abſolute 
control of their parents: they are therefore naturally in 
capable of binding themſelves z unleſs their parent 
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agree to the obligation either expreſsly or tacitly. But 
where the ſuperiority is in its on nature a limited one, 
and extends only to ſome actions of the inferiour; no 
concurrence of the ſuperiour, either expreſs or tacit, is 
neceſſary to make ſuch acts of the inferiour valid, as 
are not ſubject to his juriſdiftion. The moſaic law in- 
deed gave the huſband a power to make void any vow 
of the wife; or rather it placed the wife in ſuch a ſtate 
of ſubjection, that no vow of hers could be binding, 
if the huſband declared, that he diſallowed it. But 
without ſuch a poſitive law, as this, many acts of a 
wife are naturally free from the juriſdiction of her 
huſband; ſo that ſhe is capable of binding herfelf with- 
out his concurrence. Now civil ſubjection is in its 
own nature a limited one: the members of a civil ſo- 
ciety are ſubject to the legiſlative power of it: but the 
purpoſes of the ſocial compact, from which this ſub- 
> if ou ection ariſes, determine it to extend only to ſuch 
in the things, as are neceſſary or conducive to the common 
18, that ccurity or benefit of the whole or of its ſeveral parts. 
Jeſs ln all things, which have no relation to theſe purpoſes, 
by con: he members of a civil ſaciety are free to act for them- 
is prie-Mſelves, and conſequently have a moral power of bind- 
e ſitu Ing themſelves, without the concurrence of the civil 
autho· egiſlator. If therefore the promiſe, contract, or oath is 
e does Mot contrary to ſome obligation of the ſocial compact, 
ſter, chere is no reaſon for ſuppoſing, either that any con- 
not yetFEurrence of the civil legiſlator is neceſſary to make the 
actions Met binding, or that any want of ſuch concurrence 
abſolutvould make it void. The civil legiſlator however, 
rally i bough he cannot make the act void by a mere decla- 
parentsÞ*ion of his not conſenting to it, may produce this 
lect by forbidding performance, When we are 
| under 
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under any antecedent obligation, we have, no mom 
power of binding ourſelves to do what is ,£antrary tg 
this obligation. The law forbidding, performance ; b 
here indeed ſuppoſed to follow the act, which it inys 
lidates. But every member of a civil ſociety is obliged 
by the ſocial compact to obey all the Jaws of it, a 
what time ſoever thoſe laws are made. And conſequent 
ly, as we are members of a civil ſociety, all our acts mult 
be done, though not under a condition of their being 
binding, if the civil legiſlator conſents to them, yet und 
a condition of their being binding, if he does not far, 
bid them; becauſe we have no moral power, or are nt 
at liberty, to bind ourſelves otherwiſe. | 

The reaſons, upon which this principle is foundeh 
will appear more planely from obſerving what would, 
be the conſequence of ſuppoling the contrary. If the 
civil legiſlator could not make void a promije, .. cone: 
tract, or oath, by means. of a law, which is ſubſe 
quent to any of theſe acts; the ſubjects, or members, 
a civil ſociety, would be able to exempt themlelves fron 
the obligation of all laws whatſoever, - beſides thoſa 
which are now in being. They might any of them bid, 
themſelves to one another, by promiſe, or contract, « 
oath, never to obey any future law, which made af 
alteration in the preſent ſtate of things. Or if the 
knew beforehand what particular law was likely to be 
made, they might thus bind themſclves to one anothet 
not to obey this particular law. Or in ſhort whereve 
they had a private benefit in view, however inconliſtent 
ſuch benefit might be with the good of the public, yet 
if it was not forbidden by any law now in being, tht, 
might in the ſame manner, bind themſelves to ode 


another never to give up this benefit, or never to obej 
aſl 
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any law, which ſhould reſtrain them in their purſuit of 
it, And then upon ſuppoſition; that the civil legiſlator 
cannot make void theſe acts by any ſubſequent law, 
the ſubjects, who had entered into ſuch engagements, 
would be diſcharged from the obligation of obeying all 
laws, which are contrary to theſe engagements: becauſe 
ſuch laws can bind them no otherwiſe, than by over- 
ming the obligation of their promiſe, contract, or oath. 
If therefore you can find any reaſons to ſatisfy your- 
ſelf, that theſe laws would be binding upon them; the 
ſame reaſons will ſerve to ſhew you in general, that 
wil laws can” over-rule the obligation of promiſes, 
ontracts, or oaths, as well by a ſubſequent, as by an 
tecedent act. The reaſon, upon which you would 
robably ſatisfy. yourſelf in this caſe, is, that every 
nember of a civil ſociety has ſubjected himſelf by the 
ocial compact to the legiſlative power of ſuch ſociety ; 
d conſequently, whilſt he continues a member, he is 
ot at liberty, or has not a moral power, to do any 
d with effect, which will exempt him from the au- 
of this power. But you may obſerve, that this 
aſon will likewiſe prove, that the civil legiſlator can 
a ſubſequent act ſet aſide the obligation of promiſes, 
ntracts, or oaths in general: becauſe, if any act of 
s fort was binding; when the civil law forbids perfor- 
ance, the perſon, whoſe act it is, would be thus far 
xempted from the authority of the legiſlative power. 
You may perhaps find it difficult to reconcile this 
ncluſion with a principle of natural law, which ſays, 
a no ſubſequent obligation can make void an ante- 
dent one: for ſince the law, which forbids the per- 
mance, is, by the ſuppoſition, ſubſequent to the 
muſe, contract, or oath; you may from thence be 
wced to imagine, that the law cannot ſet aſide the 
VOL. II. R obligation 
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obligation of the antecedent act. Your miſtake here b 
that, becauſe the law is ſubſequent to the promiſe, con. 
tract, or oath, you ſuppoſe the obligation of the promi. 
ſer contracter, or juror to obey ſuch law to be kkewif 
ſubſequent to theſe acts. Whereas his obligation to obey 
the law is antecedent, not only to the making of the 
law, but likewiſe to the acts, which are ſet aſide by it. 
He could not indeed be fpecifically obliged to obe 
this law, before it was made: but he obliged himſelf u 
general to obey this and all other laws, whenever the 
ſhould be made, by becoming a member of the ſociety, 
For the obligation of all civil laws is founded in the obl 
gation of the ſocial compact: and it is this obligatin 
of the ſocial compact, which takes from him che hber 
or moral power of obliging himfelf by any act, 
Mall be contrary, not only to the laws, that are alten 
made, but to thoſe likewiſe, that ſhall be made her 
after. He bound himſelf by the ſocial compact « 
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obey the laws; and this obligation is antecedent M 12 
his promiſe, contract, or oath, All that the fb yard 
quent law does is to apply this general and antecedi Whill 
obligation to ſome particular inſtance. ACep 
As the civil law may thus make void a _ perfo 

a contract, or an oath, either by an antecedent or by t 
ſubſequent act, which affects the promiſer, or contradt Whet 
or juror, immediately and directly, that is either by N "Went! 
bidding him beforehand to engage in ſuch prom lie, a 
contract, or oath, or by forbidding performance „ a pe 
he has engaged in it; fo likewiſe the civil law may m | oh 
y thi 


a promiſe, or a contract, or an oath void by an* 
which immediately and directly affects the perſons! 
whom he pronnſes, with whom he contracts, ot 
whoſe benefit he ſwears ; whilſt it affects him, fo 5 


diſcharge bis obligation, only remotely and voy 
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The manner, in which the law operates to produce this 
effect, has, been already explaned : if we make a pro- 
miſe, or a contract, or if we take an oath, by which 
any perſon, acquires a right, and the civil law takes 
from him the right ſo acquired; this act of the law 
affects him immediately and directly; but at the ſame 
time it will remotely and indirectly affect us, and diſ- 
charge our obligation: becauſe where there is no right 
or claim on the one hand, there can be no obligation 
on the other. 

XII. Here it may be aſked, whether the civil law, What 
when it makes void the promiſe or contract or oath 8 
of any perſon, diſcharges | him from the natural obliga- a void 
tion ariſing from ſuch act, or only from the civil Pome 
obligation ; f Whether he is not obliged in conſcience to or oath. 
performance, by. the law of natural juſtice, notwith- 
ſtanding he is not liable to be compelled to perfor- 
mance by the civil law? In anſwering this queſtion, it 
may be proper to conſider, whether his act was made 
void merely for his own benefit: if it was, and the law, 
whilſt it offers him this benefit, does not compel him to 
accept it; he is then underſtood to be at liberty either to 
perform his promiſe, or contract, or oath, if he pleaſes, 
or to take the advantage, which the law gives him. 

Where the civil law has fixed the age of diſcretion at 
twenty one years, or at any other particular period of 
life, and makes void a contract of lending money to 
any perſon, who is under this age; it takes from ſuch 
minor the liberty or moral power of binding himſelf 
by this contract; ſo that by making this contract he 
has done nothing. He cannot therefore be under any 
natural obligation of ſtriẽt juſtice to pay it. He might 
perhaps, at the time of borrowing the money, be arrived 


a the uſe of realon : but till he is arrived at that point 
Þ. 2 ot 
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of life, where the civil law, to which he is ſubj je, . 
has fixed the age of diſcretion, this law Gepe him ad. 
of the hiberty or moral power of obliging himſelf: and bps 
ſince this operation of the law is a natural one, he ob 
cannot by any act of his own lay himſelf under 7 'S 
natural obligation of ſtrict Juſtice : becauſe he wants vi 
ſuch liberty or moral power. But as this contra MM K 
was made void for the benefit of the minor; he is ** 
at liberty, when he comes to the age of diſcretion f 1 
to refuſe this benefit, and to pay the money, if be * 
pleaſes. From hence ariſes an obligation in conſcience, ny: 
though, as we have ſeen already, it is no obligation df . 
ſtrict juſtice. For every man of integrity and honour, n AP 


where he cannot receive a benefit himſelf, without 
making ſome other perſon loſe what that perſon might Ne 
reaſonably expect, will think it his duty, though it isa 
duty of the imperfect ſort, to part with ſuch benefit, 
But where the civil law, when it makes a promiſe, or 
a contract, or an oath void, deſigns to hinder the benefit 
of the perſon, whoſe act is ſo made void, and by this 
means to prevent ſome harm to others; he is ſo fa 
from being under any natural obligation, either perk 
or imperfect, to perform what he had engaged to do, 
that performance of it is not a matter of indifference; 
he is not at liberty to perform it; and is guilty df 
injuſtice, if he does perform it. To ſuppoſe the con- 
trary is to ſuppoſe, that a member of civil ſociety 
may be obliged in conſcience to obtain a benefit for 
himſelf, to which, by the laws of his country, he bas 
no right, or to do ſome harm to others, from which 
by the ſame laws, they have a right to be free 
It a number of men, who have conſpired together 
to do what the civil law torbids, bind themſelves t 


one another for his purpoſe by contract or by oath, 
an 
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ed, and the ſame law, which forbids ſuch. conſpiracy, makes 
him, this contract or "oath void; they could be under no 
: 15 obligation in conſcience to perform their engagement : 
Net becauſe performance does not conſiſt in giving up a 
benefit of their own, which they are at liberty to waive, 
mou if they pleaſe ; ; it conſiſts i in purſuing a benefir of their 
wrote own, to which they have no right, and in obſtructing 
he * Wa benefit of others, to which theſe others have a right. | 
eon, The firſt occaſion of the common miſtakes in this 
it be matter, is an opinion; that where the civil law makes 
wy my act void, it leaves us at liberty to judge for our- 
ion 


ſelves, as if we were in a ſtate of nature, whether the 
aw of nature would in the like circumſtances bind us 
to performance; and that, if we find it would, we are to 
ock upon ourſelves as obliged to performance by na- 
tural juſtice. Whereas we ſhould conſider, not what the 
law of nature would bind us to, in conſequence of a pro- 
miſe or contract or oath, if we were in ſtate of nature; 
but what it binds to, when we are members of a civil ſo- 
cety, and under the juriſdiction of its laws; we ſhould 
conſider, whether the law of nature requires performance, 
Where the civil laws, which are founded in our own con- 
ent, have taken from us the liberty or moral power of 
binding our ſelves. When a man by ſome previous com- 
paQt, that falls within the notice of common obſervers, 
nas parted with his right to bind himſelf by a ſecond com- 
pat, which is contrary to the former; if he ſhould repeat 
the words or go through the forms of this ſecond com- 
pact, we ſee planely enough, that what he ſo does will ſtand 
Wor nothing, or will produce no natural obligation of juſ- 
ce. But this i is the caſe of every member of a civil ſocie- 
Y in reſpect of what is forbidden by the civil laws of it 
* the common or general good. Theſe laws are found- 
l in the original compact of ſocial union, in which he 
K 3 made 
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made himſelf a party by becoming a member of the ſo⸗ wi 
ciety. And though this is a remote compact, which does b 
not fall within the notice of common obſervers, yetit Il 


is a compact, and will naturally operate juſt as any 
other compact would. If the civil laws therefore, which 


are founded in this compact, have made a mans pro- 

miſe or contract or oath void; this act of the civil 55 
law as naturally takes from him his right of 'obliging ö F 
himſelf to do what is contrary to the law, as if he had 4. 
more immediately and directly given up his right by 5 


ſome private compact of the ſame tenor with the lay 
itſelf, Where the civil law of a ſociety has made void 
the promiſe, or contract, or oath of any perſon, whois 
a member oi his ſociety, we cannot, conſiſtently witk 
theſe principles, ſupno%, that he is as much obliged t 
performance dy the law of nature, as if he had lived 
a ſtate of nature: becauſe in a fate of nature he might 


ſelf to do what is contained in ſuch promiſe, contract 
or oath ; whereas, when he is a member of a civil ſocit- 
ty, the law of nature conſiders him as already bound 
by the ſocial compact to comply with the civil laws 
and conſequently as having no liberty, or moral power, 
of doing any act with effect, which thoſe laws makt 
void. You may ſay therefore, if you pleaſe, that when 
the civil law has made his act void, he is to judge dl 
his obligation by the law of nature, But ſtill I contend 
that he is not to judge of it by what the law of naturt 
would dictate in the like caſe, if he was in a ſtate d 
nature, but by what this law dictates in conſequence 
his having already obliged himſelf by the ſocial com 
pact to obey the civil laws of his country. 
Another occaſion of the common miſtakes in th 


matter ariſes from our not attending to the diſtinctio 
alread) 
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= — already mentioned, between what the civil laws permit, 
ber they make the act of any perſon void for his own 
h doet benefit only, and what they require, where they make it 
Vet id for the purpoſe of hindering a benefit of his own, 
5 A nich he had in view, and of ſecuring others from ſome 
ö harm, which they might ſuffer by his purſuing this be- 
S PO gent. When we find, that the civil Jaw, whilſt it makes 
0 on void the promiſe or contract or oath of any perſon, mere- 
bing ly for his own benefit, permits him to perform what is 
= contained in ſuch promiſe contract or oath, if he chuſes 
git to waive his benefit, and to perform voluntarily, though 


his act is void, what he might have been compelled to 
perform, if it had been valid; and eſpecially when we 
ind, that, in theſe circumſtances, men of probity and 


de void 


with ; 

tly honour eſteem themſelves to be bound in conſcience to 
liced t 
by al voluntary performance z we firſt conclude, that this 

V * . * ; ® +» * = | 
Zen obligation in conſcience mult be a perfect obligation of 
1 15 atural juſtice; and then we form a more general con- 
ng him 

OS 


luſion, that what we are obliged to do in caſes of this 
ort, we are likewiſe obliged to do in all caſes of void acts; 
yen in thoſe, where our acts, inſtead of being made 
oid with a deſign of ſecuring our own benefit, are 
ade void with a deſign of hindering it, and of ſecuring 
o others ſuch benefit, as the law, which makes our act 
od, requires us not to deprive them of. 


il laws, 
| power 
vs make 


at where ö ; 
we Ice d XIII. When Grotius propoſes to enquire, whether Effet of 
Jus" gs can make void their own promiſes, or contracts, 5 
contend . on tire 
7 Ir oaths in the ſame manner, as they can make void promiſes 
8 lat noſe of their ſubjects; he takes care to inform his bins We 
n Maders, that he confines this queſtion to kings, who are have legi, 
quence" lative 


truſted with legiſlative power. And in fact without 
a limitation, here would be no queſtion at all : be- 
uſe the acts of private perſons are over-ruled or 
. I. C. xiv. 


cial com 


s in il 
ſiſtinctio 


alread) * 4 made 
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power. 


| himſelf; the conſequence is, that the law of a king li 
ving legiſlative power, ſince he is not his own ſuperiou 
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made void no otherwiſe, than by legiſlative power: and 
conſequently ſince they, who have not legiſlative power, 
cannot make void the acts of their ſubjects, they 
certainly cannot make void their own acts. 

In regard to ſuch civil laws, as immediately affed 
the ſubject, whoſe promiſe, or oath, or contract is made 
void; they are either antecedent or ſubſequent to ſuch 
promiſe contract or oath. The firſt queſtion therefore 
concerning kings, who have legiſlative power, is, whether 
by any antecedent” law declaring, that all 'obligativis 
entered into in ſuch circumſtances, or for ſuch purpoſes, 
as the law deſcribes, ſhall be void, they can make vd 
their own acts, as well as the acts of their fſubjeds 
Here Grotius diſtinguiſhes between ſuch acts, as they 
do in their kingly capacity, by which he means tber 
legiſlative capacity, and ſuch as they do in their priv 
capacity. Laws of their own making have no author 
over them in their legiſlative capacity: becauſe, if h 
this capacity they could not act freely, notwithftand- 
ing their own laws, they could not repeal thoſt lun 
after they have once made them. But fince no promik, 
or contract, or oath of any perſon can be made 
any otherwiſe, than by the act of a ſuperiour, ich 
takes from him his liberty or moral power of obliging 


when we conſider him in his legiſlative capacity; cannot 
make void any promiſe, contract, or oath; in which de 
engages in this capacity. Thus for inſtance, whate® 
exception there may be to the contract of a ſubjet 
upon account of the civil minority of the party co 
tracting, that is, upon account of his being of leſs af 
than the law requires to make him capable of bindine 
himſoIfz yet there is not the ſame exception» againſt 


contra 
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contract of a king, if he has legiſlative power, and 


makes this contract in his ſovereign capacity for the 


under the age, which the ern law has fixed as * 
mit of minority. 
What has been here ſaid a upon a ec en, 
that no law has been preſcribed by the ſociety to 
their king, when he was called and appointed to his 
office, and was entruſted with legiſlative power. Any 
laws, which came originally from the legiſlative power 
of the people, before they lodged the legiſlative power 
of the ſociety in his hands, are binding upon him as 
compacts, to which, by accepting the crown under the 
limitations of theſe laws, he immediately and directly 
conſented. Upon this account all promiſes or contracts 
or oaths of ſuch king, if they are contrary to theſe 
laws will be void. By this compact he has given up 
his liberty or moral power of binding himſelf to do 
what theſe fundamental laws forbid : thus far there- 
fore this compact may be conſidered as the act of 
a ſuperiour; * it is a e check . his 
power. . 
But eng a kw having egiflative power is not 
his own ſuperiour, in reſpect of ſuch acts, as he does 
in his legiſlative capacity, and conſequently is not af- 
fected in theſe acts by his own laws; yet in reſpect of 
any other acts of a private nature, that is, of any acts, 
Which he does as a part of the community, he is bound 
by his own laws. Grotius conſiders this obligation of 
a King having legiſlative power as an indirect one. 
Natural equity, or the nature of a civil. ſociety, requires, 
that all the parts of ſuch ſociety ſhould conform them- 
my elves to whatever, in the judgment of the common 
inderſtanding, is for the general good. When there- 
fore 


purpoſes of the ſtate; notwithſtanding he ſhould be 
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fore the matter of any law, and the reaſon of it, is the 
ſame, whether it ĩs applyed to the king or to the ſub 
jeEtsz fuch law, though it is of his own making, i; 
binding upon himſelf; becauſe, in reſpect of this law, he 
can only be conſidered as a part of the ſociety; and 
it is as much for the general good, that he ſhoult 
comply with it, as that any of his ſubjects ſhould com, 
ply with it. When he is conſidered in his legiſlative 
or fovereign capacity, he is ſuperiour to every part df 
the ſociety: whatever laws therefore he preſcribes to the 
fociety in general, they will affect all the members of it, 
to whom the matter or the reaſon of the law relates; Ml; 
and conſequently he muſt be underſtood to deſign, thy 
theſe laws ſhould extend to all acts of his own, 
which are done by him as a part of the community, 
that is, to all acts of his own, where the matter and the 
reaſon of the law is the ſame, when applyed to him, 2 
when applyed to any other part of the ſociety, If the 
legiſlator by any antecedent law of this ſort takes awaj 
from the other parts of the ſociety their power d 
_ obliging themſelves by an act, which is contrary. to 
ſuch law; he is underſtood by the ſame law to take 
away his own power, or at leaſt. to renounce his own, . 
power, of obliging himſelf by a like act. Thus though 
a king with legiſlative power would be obliged to pe 
any debts, which he. contraſted for the public uti 
in his ſovereign capacity, during his civil minority 
yet his obligation to pay any debts which he contraft- 
ed upon his own private account, would be void, . 
the ſame manner with the like obligation of any a 
his ſubjects; that is, there would be no obligation vf 
ſtrict juſtice, but only an imperfect obligation 
honour or of benevolence. In like manner a civil lav, 


which makes marriages void, upon account of ſome de 
fect 
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ſect in the form of the contract, or of age in the par- 
ies, will make void the marriage of the king, though 
e had the ſole legiſlative power; if he had not taken 
re expreſsly to except himſelf out of the law. 


power has only an uſufructuary right in the crown; 
hat is, if the people have, by a fundamental law of 


liſpoſe of the crown by a new election upon every va- 


ſucceſſion z he has, whilſt in poſſeſſion, no right to 
lenate, by promiſe or contract or otherwiſe, any part 
ff the patrimony of the crown. By the patrimony of 
he ctown he means ſuch lands or ſuch revenues, as 
re annexed to the crown by ſome act of the ſociety, 
or the ſupport of the goverment or for the public 
urpoſes of the ſtate. Such uſufructuary kings have 
0 other right in this patrimony, than they have in 
he crown, to which it is annexed. They have a right 
d the uſe and profits of it: bur in the mean time the 
roperty of it is in the ſociety. And ſince all aliena- 
ons of a thing, which is not the property of the per- 
In who makes the alienation, are void; any alienation 
If this patrimony will be void, if it is made by the 
ng alone without the conſent of the ſociety, ſigni- 
fed either by itſelf or by its repreſentatives. 

Our author obſerves farther, that this general rule 
Nees not admit of an exception upon account of the 
Imall value of the thing, which is alienated. A man 


mhere the thing is of ſmall value, that where it is of 
great value. The only difference ariſing from the va- 

oy ve of the thing alienated is, that where it is of ſmall 
me oe | 


fea} L. II. C. VI. SXI. 
value, 


Grotius obſerves, that if a king having legiſlative 


e conſtitution, reſerved to themſelves the right to 


cy, or have, by a like law, determined the future 


has no more right to alienate what is not his own, 
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or tolls may be a part of the patrimony : but the mo- 
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value, it is more reaſonable to preſume upon the con: 
ſent of the people, from their ſilence or their not op- 
poſing the alienation, than where it is of great value; 
becauſe it is more likely, that the people are willng, 
to part with the one, than with the other. 

But we are to diſtinguiſh between the patrimony 
of the crown, and the fruits or profits, which have ac- 
crued from that patrimony. For though the preſent 
poſſeſſor has no property in the patrimony itſelf; yet, 
ſince the uſe and profits are his, he will have property 
in ſuch profits as have actually accrued. And thus, 
whilſt the patrimony itſelf is not alienable without the 
conſent of the ſociety, ſuch profits will be alienable by 
his own act. Thus the right to certain cuſtoms, duties, 


ney, which has been already received from ſuch cu. 
toms, duties, or tolls is the fruit or profit of it. The : 
right to receive and obtain property in confiſcated 
eſtates may be a part of the patrimony : but eſtates, ſl 
which have been already confiſcated, are amongſt the: 
profits. But whilſt we ſay, that theſe profits are aliens 
ble; we ſhould remember, that even in kingdo 
where the king has legiſlative power, ſuch alienations 
may be prevented by fundamental laws; and in othit 
kingdoms they may be prevented by laws, which s 
made by the legiſlative body. | 

There is one contract, which Grotius ſays will be; 
valid, notwithſtanding the king has only an uſufructu 
ary right in the patrimony of the crown; though * 
is a contract, which ſeems to diſpoſe of this patrim 
ny. A mortgage of ſuch patrimony, to raiſe, mon 
for the ſervice of the ſtate, will be ſo far binding, i 
the ſociety will be obliged to redeem it. But then h 

 Jhid. XII » Ibid & XIII. 


right) 
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dr. only in thoſe kingdoms, where the king alone has a 
conſtitutional right to tax the people for the public 
rvice. In fuch kingdoms the ſociety, as it is obliged 
o pay thoſe taxes, which are laid upon it by the king, 


- 4 - 4% 


ent of ſuch taxes. But this reaſon is planely not ap- 
cable, where the king has no power to lay any tax- 
g upon the ſubjects, beſides what are propoſed and 
nſented to by themſelves or their repreſentatives, 
Ind conſequently, in ſuch mixed conſtitutions of go- 
emment, as he has no right to alienate the patrimony 
if the crown, fo neither has he any right to mort- 
noe it, by his own act. 

" Though a king with legiſlative power can, as we 
ave ſeen, ſet aſide the promiſes, contracts, or oaths of 
ns N by a ſubſequent law forbidding perform- 
ce; yet he cannot make his own acts void in the 
Wane manner: becauſe this power, in reſpect of his 
lbjedts, ariſes from a principle, which cannot be ap- 
ed to himſelf, A ſubject, as far as the ends of en- 
eng into civil ſociety extend, has no moral power of 
. bling himſelf; but under a condition, either expreſs 


den by the civil legiſlator. But this condition can- 
t be ſuppoſed to be contained in the promiſe, con- 
a, or oath of a king having legiſlative power: be- 
uſe he is not under the authority of any ſuch legiſ- 
or. His acts therefore, when he has once engaged in 
em, if they were not invalid from the beginning, 


Ire. L. II C. xIV. 511 
muſt 


rightly adds, that this contract produces ſuch an effect 


for the neceſſary purpoſes of government, will be 
| bliged likewiſe to redeem the patrimony | of the 


ecauſe ſuch a redemption i is in effect only the a 


acit, that performance ſnall not be afterwards for- 
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muſt ſtand good; as far as they are oonſiſtent with 
the law of nature, and the compact, hy which he hold, 
his power. We have indeed diſtipguiſhed above be. 
tween the private and the legiſlative or fovereign c 
pacity of ſuch a king; But this diſtinction is of no ut 
here: for the condition, which is the ground of the 
invalidity of promiſes, contracts, or oaths, when they ar; 
once engaged in conſiſtently with the Jaws then in he. 
ing, can be no otherwiſe made intelligible, than by ſup 
poſing the promiſer, contracter, or juror, and the ſupe. 
our, who forbids performance, to be different perſons: 
two different characters of one and the ſame perſon 
will not be ſufficient to reconcile this condition xi 
common ſenſe. If we ſuppoſe the ſame. perſon, actiug 
in different characters, to have a power of undoing in 
bis legiſlative character what he has done in his privat 
character; his promiſe, contract, or oath with the tacit 
condition, in conſequence of which it is ſuppoſed l. 
able to be rendered invalid by ſame ſubſequent act of 
bis own, will be to this effect — I conſent. in my pri- 
vate capacity to be obliged, if I conſent hereafter in 
my legiſlative capacity which amounts only to fa: 
ing, that I now conſent to be obliged, if 1 conſent 
hereafter. 

But a civil legiſlator can relcale the members of the b. 
ciety from their 1 contracts, or oaths, not only b 
a direct act, which affects them immediately, but ke: 
wile by an act, which in reſpect of them is an indirect 
one, as it immediately affects the perſons, to wham 
they are obliged, and affects them only remotely. This 
act of the legiſlator conſiſts in taking away the claim, 
which ariſes from the promiſe, contract, or oath, 1 
may therefore be aſked, whether a king with legiſla 


tive power cannot releaſe lumſelf by a like indireR 1 
10 
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from his own promiſes, contr acta, or oaths; that is, whe- 
ther he cunnot by a law of his own making deprive the 
ſubjects of any claims, which they have acquired by his 
conſent. Grotius replys to this. queſtian, that a king, 
with legiſlative power, has no right, by. virtue of ſuch 
power, to deprive his ſubjects of their claims; whether 
they are claims upon himſelt-or upon one another; un- 
leſs for the purpoſe of puniſhing thoſe, Who have de- 
ſerved it, or for ſome other purpoſe of public utihty. 
And if, for any ſuch purpoſe of public utility, he de- 


take care, that the ſociety ſhould contribute towards 
making them amends : becauſe, by the ſocial compact, 
the obligation of -advancing the public utility refts 
equally upon all; and conſequently the burden of ad- 
yancing it cannot Juſtly be thrown-upon any one or 
upon a few. The maſter of a ſlave may, by the right of 
private deſpotiſm, deprive him of ſuch claims; as are 
contrary to his own benefit: becauſe the end of this 
night is the private benefit of the maſter, But a king, 
whoſe power is as abſolute, as the nature of civil power 
will admit it to be, has no ſuch right: for though we 
ſpeak of legiſlative power, when it is veſted in one 
ſingle perſon, as if it was abſolute power, we only 
mean, that it is ſubject to no inſtituted or external re- 
only) WY firaints. It cannot be abfolute in the full ſenſe of the 
at ke word, ſoas to mean a power of doing whatever the 
perſon, in whom it is veſted, has a mind to do: be- 


wham eauſe it is in its own nature a limitedpower; it is only a 

y. Tui power of governing a civil ſociety, that is, of directing 
5 ſuch a ſociety and all its members to what is for the 
at WW general good, and of ſecuring them in the enjoyment 
47.5 of all their rights, which are confiſtent with this gene- 
, 


from ral good. Whatever therefore a king with legiſlative 
Power 


prives any particular ſubjects of their claims; ke is to 


Effect of 
civil laws 
on mar- 


riage. 
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power might be inclined to do, and whatever, with the 


help of executive power joyned to legiſlative, he might 


in fact be able to do; yet certainly a power of directing 
a civil-ſociety and all its members to what is forthe 
general good, and of ſecuring them in the enjoyment 
of all their rights, which are conſiſtent with this ge- 
neral good, can never give him a right to deprive 
them of any claims, which they have acquired by his 
promiſes, contracts, or oaths; unleſs where theſe claims 
are inconſiſtent with the ends of civil ſociety. _ | 

XIV. The law of God concerning marriage, whether 
we collect this law from the principles of right reaſon; 
or from his revealed word, has made this - contra 
— — different from others. It may therefore be 
proper to conſider it ſeparately; in order to determine, 
how far the civil law can make it void, either for want 
of age in the parties, or for want of ſome. particula 
ceremonies either preceding or attending the contraſt 
itſelf. Moſt of the queſtions, that ariſe upon this head, 
will be eaſily reſolved, upon the ſame principles with 
theſe two, which follow. Firſt; it is a queſtion; whether 
the civil law is conſiſtent with the law of nature and of 
God; if it fixes the age of conſent for marriage at twenty 
one years, or at any other particular period of life, and 
enacts, that all marriages, which are ſolemnized with- 
out conſent of parents or guardians, where both 0f 
either of the parties are under this age, ſhall be nullities 
from the beginning, or ſhall be void co all intents 
and purpoſes whatſoever. And ſecondly; it is a queſtion, 
whether the civil law is conſiſtent with the law of na- 
ture and of God; if it enacts in like manner, that al 
marriages ſhall be nullities, or be void from the be- 
ginning, to all intents and purpoſes whatſoever; uplel 


previous notice is given, that ſuch marriages are in- 
tended 
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tended to ,be-folemnized, and unleſs they ate folemni- 
zeck in a church or in ſome other particulat place, which 
the law appoints: The fame principles, that are to be 
made uſe of for reſolving theſe two queſtions, will, if 
they are rightly underſtood, be equaliy 1 to 
al} other queſtions of the like ſort. 

Our religious notion of marriage is contained in int 


that, when a man and a woman are bound to each other 
as huſband and wife, they are to be deemed as inſepa- 

able, as if they were one fleſh}; that this was the ori- 
gina intention and appointment of God; and conſe- 
quently that they; who are thus joyned together by his 
authority, - cannot be put aſunder by the authority of 
man. Our notions of marriage, as we collect them from 
Gods natural law, are of much the ſatne ſort. This then 
being the Jaw of God concerning marriage, we are to 
enquire, whether the civil law is inconſiſtent with it, 
When it enacts, that any marriages ſhall be void to 


cieumſtances, which this law requires. 

We have ſuppoſed the civil law to ſay, that all mar- 
rages ſhall be void; where both or either of the parties 
ve under the age of twenty one years, it they are ſo- 
lemnized without the conſent of the parents or guar- 
dians of the party ſo under age. Now a ſmall altera- 
on in the words of ſuch a civil law would make it 
peak the language of the law of nature. * All marriages 
are void by the law of nature, if they are ſolemnized 
vithout conſent of parents; where both or either of the 
parties are too young to be capable of judging and 
uſing. for themſelves. Till we arrive at the full uſe 
en f xv. xi. 


Chtiſt has declared concerning it. He has taught us, 


al intents and purpoſes whatſoe ver, for want of ſome 
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of our reafon, nature places us under the authority of 


our parents, if they are living and either by their act, 


or by the act of the law, our guardians ſucceed int 
their place, if they are dead. In this period of life, 2 
we have no underſtanding of our own to judge, and no 
will of our own to chuſe, what is beſt for us to do, it 
is the duty of our parents to take care of us, and to 
contrive for our benefit: and this duty gives them x 
natural right to judge and to chuſe for us. A male or 
female, though they are under the age of diſcretion, 
may indeed be able to ſpeak ſuch words, or to act over 
ſuch ceremonies, as cuſtom has made expreſſive of con- 
ſent to a bargain of cohabiration for the purpoſe 
marriage. But ſince they are then under the authority 
of their parents, they have no moral power of acting 
for themſelves, or no liberty of giving confent without 
the concurrence of their parents. Theſe words there 
fore and theſe ceremonies will ſtand for nothing; they 
will be attended with no moral effect, that is, they will 
produce no obligation. We may, if we pleaſe, give the 
name of marriage to what they have done, or rather to 
what they have attempted to do, by repeating ſuch 
words, and by acting over ſuch ceremonies. But if 
both the parties are too young to judge and to chuſe for 
themſelves, it will be a'void marriage : becauſe neither 
of them are capable of binding themſelves to the other, 
as huſband or wife, by their own act. Or if only one 
of them is under ſuch incapacity, this will be ſufficient 
to make the marriage void: becauſe it is a well-knomn 
rule in contracts, of the matrimonial as well as of 
any other ſort, that there is no obligation upon either 

party, unleſs there is a mutual obligation upon both. 
Theſe are undoubted principles of the law of nature: 
and we no where find any poſitive law of God, which 
has 
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s changed or over-ruled them. He has no where 
91 that, notwithſtanding a male or a female 
re naturally incapable of binding themſelves by any 
ther contract without the conſent of their parents, 
hilt they are under the age of diſcretion, they ſhall 
deemed capable of binding themſelves by a matri- 
onial contract. His revealed law does indeed ſay, and 
; natural law fpeaks to the ſame purpoſe, that, when a 
mn and a woman are become huſband and wife, they 
2 inſeparable, as if they were only one fleſh, But 
is law is nothing to the purpoſe in the queſtion, 
lich is now before us. We are not enquiring, whether 
man and a woman can be ſeparated from one another, 
nliſtently with the law of God, after they are become 
uſband and wife 3 but whether there is any law of 
od, which has impowered a male and a female, whilſt 
are under the age of diſcretion, to make them- 
Ives huſband and wife by their own act without the 
ncurrence of their parents. It is granted, that the 
amiage contract is in its own nature perpetual and in- 
ioluble, that they, who are joyned together by the 
thority of God, cannot be put aſunder by the au- 
onity of men. But it is not inconſiſtent with this 
buon of marriage to put a male and a female aſunder, 
bo come together under a natural incapacity of bind- 
g themſelves: to one another by a marriage contract: 
=—"F it does not appear, that in theſe circumſtances 
ty are joyned together by the authority of God. 

tough they make a bargain, or rather attempt to 
Ke a bargain, of cohabitation for the purpoſes of 
urriage in any words or according to any form what- 
ver; we know, that Gods natural law declares ſuch 
Ygan to be a nullity; and no poſitive law of God 
HT can 
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can be produced, which ſays the contrary. Thus fr 
therefore the civil law, would agree with our natur 
notions of the marriage contract, and would not c 
tradict our religious notions; if it was only to enad, 
that all marriages ſhall be void, which are ſolemnizg 
without conſent of parents, where both or either oft 
parties are under the age of diſcretion. 

But we have ſuppoſed the civil law to enact, that i 
ſuch marriages ſhall be void, where both or either d 
the parties are under the age of twenty one years, d 
ſome other particular period of liſe, which the ſamt 
law fixes as the age of diſcretion, The only point 
which remains to be conſidered in this change of d 
queſtion, is, whether twenty one years of age cant 
fixed by the civil law as the age of . diſcretion, conls 
ſtently with the law of God: and this ſeems to be 
point, which can ſcarce. admit of any doubt, No la 
of God either poſitive or natural has fixed the preci 
age, at which all perſons ſhall be deemed capable d 
acting for themſelves, and be exempted from the 1 
thority of their parents. We are then capable of acting 
for ourſelves, and are conſequently then exempted fro 
the authority of our parents, when we come to the 
uſe of our reaſon. But ſince this may happen at differed 
times of life to different perſons, in different countrich 
or even in the ſame country, the civil legiſlator of a 
community is at liberty to fix that period of life, as f 
age of diſcretion, at which experience and obſervation 
have. ſhewn the judgment of thoſe, who live in tt 
lame climate with himſelf, to be uſually ripe. 

Upon theſe principles the civil laws of our ow 
country, have long determined twenty one years VF 
be the age of conſent for other contracts; and iMWontra 
SE: eccleſiaſtii 
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deſiaſtical canons have long conſidered all perſons, 
i they are arrived at this age, as under the authority 
f their parents or guardians, in reſpect of the matri - 
ninal contract. We may eaſily gueſs what principle 
r civil law proceeded upon, when it fixed the age of 
mnſent in matrimonial contracts lower than this, at 
tlye years for the woman and at fourteen for the man. 
erhaps theſe ages might have been well enough fixed, 
marriage had been ordained for no other end, beſides 
e production of children, or for no other end, beſides 
hat might have been obtained without any under- 
anding or judgment in the parties concerned. But 
e are taught, that it was ordained, as well for the 
| education, as for the production, of children; 
well for advancing the domeſtic happineſs of the 
ies, as for fatisfying their appetites in a regular 
anner, if they have not the gift of continence. And 
hatever other purpoſe of marriage a woman at twelve 
a man at fourteen years of age may be ſuppoſed 
able of anſwering z they are certainly not capable of 
wering, theſe. The education of children, and the 
meſtic comfort, which the huſband and wife ought 
have of each other, require more prudence, than is 
monly to be met with at theſe reſpective ages. There 
ms indeed to be a ſort of contradiction in the civil 
of any country, if it allows a male and a female to 
apable of binding themſelves by a contract, in which 
y undertake the' duty of educating children, at a 
e of life, when it conſiders them in other reſpects as 
dren themſelves; if it allows them to diſpoſe of 
ar own perſons for ever, at their own diſcretion, by 
ontract, upon which they ſtake their future eaſe and 
S 3 happineſs, 
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happineſs, at a time of life; when it conſiders them Ml P 
having too little diſcretion to be truſted with the al ch 


poſal of five ſhillings without advice and direction. 
There can be no poſſible grounds for imagining, th 


either the nature of the marriage contract, or any px olc 
tive law of God concerning this contract, has reſtra i 
ed the civil legiſlator from confining the civil ad ” 
tages of marriage to thoſe marriages only, which are H ©" 
lemnized in ſuch places and according to ſuch ſom *'* 
he preſcribes for the general good. The huſbands di ©* 
to the wifes perſonal eſtate, the wifes claim to dower, u cab 
ſome other claims of the like fort, are civil advanti © F 
of marriage, or advantages, which the civil law anner ” 


to this contract. Among theſe we may likewiſe rec 
the civil legitimacy of the children, that is, their du 
to inherit or to tranſmit either honours or Proper 
inteſtate ſucceſſion. Such effects of marriage, as the 
were introduced at firſt, and are ſupported afterwa 
only by civil laws, and not by any law of natur, 
by any divine law of poſitive inſtitution. And the la 
law, or rather the ſame legiſlative power, by w! 
theſe claims were created, has an unqueſtionable ey 
regulate and to limit them, If therefore the civil k 
was only to fay, that ſuch marriages, as are ſolemnit 
without any previous notice, and ſuch likewiſe a 
not ſolemnized in a church, or ſome other partici 
place, which the law appoints, ſhall be void to all 
intents and purpoſes; there could be little reaſon 
doubt of its conſiſtency with the natural and there 
ed law of God. 

But we have ſuppoſed the civil law to go farther,? 
to enact, that ſuch marriages ſhall be void, not on!y 
to all civil! intents and purpoſes, but as to all intents 
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purpoſes whatſoever : by which we muſt underſtand 
the legiſlator to mean, that they ſhall give neither of 
the parties a right to the perſon of the other, nor be 
attended with any obligation on either ſide. Here the 
old queſtion will return, whether a contract, which in its 
own nature is perpetual, can be diſſolved by the civil 
law? whether they, who are joyned together by God, 

can be put aſunder by man ? We cannot indeed deny 
the truth of the principle, upon which this queſtion pro- 
ceeds : but we may well maintain, that 1 it 1s not appli- 

cable to the point in debate. The principle, upon which 
it proceeds, is planely this; —When a male and a fe- 
male are become huſband and wife; the law of nature 
declares, that the contract, which made them ſuch, is 
perpetual ; and the revealed law of God ſpeaks the 
ſame language, and declares, that no human authority 
can put them aſunder, The point in debate is ; —Whe- 
ther the civil law can take from a male and a female the 
power of binding themſelves to each other as huſband 
and wife, by a matrimonial contract, according to any 
form, or in any place, that they pleaſe. The queſtion 
therefore ariſing out of this principle, as far it is appli- 
cable to the point in debate, ought not to be; —Whe- 
ther the civil law can diſſolve a contract, which the law 
of nature has made perpetual; or whether they, who are 
Joyned together by God, can be put aſunder by man? 
but; — Whether a male and a female can make any ma- 
trimonial contract at all, or bind themſelves to each other 
a huſband and wife; if, they proceed in fuch a man- 
ner, as the civil law has forbidden, and declared not to 
be binding. For if, when they have proceeded in ſuch 
2 manner, there is no contract, and the two parties are 


not huſband and wife; it does not appear, that they 
84 are 
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are joyned together by God: and conſequently, as ou 
natural and religious notions of marriage would alloy 
them to be put aſunder, ſo our common notions a 
decency will inform us, that they 2 not to com 
together. 

In the liberty of nature, if a ſingle man and a ing 
woman of full age were to make a bargain of cohahi. 
tation for the purpoſes of marriage, either in a churd 
or in any other place, either in the words and accord. 


common prayer, or in any other words, and accord- 
ing to any other forms of their own chuſing, which 
ſufficiently expreſs their free and mutual conſent; 
ſuch a bargain would be a good and a valid marriagz 
the two parties would be bound to each other 2 
huſband and wife ; and when they are ſo bound, the 
law of God, as we either collect it from reaſon, o 
read it in his revealed word, has made the obligation 
perpetual. But when the man and the woman are con. 
ſidered as members of a civil ſociety z we ſhould ob 
ſerve, that the act of joyning themſelves to ſuch ſociety 
implys, that they agree to ſubmit their rights or mor 
powers of acting at their own diſcretion, and among 
the reſt their right of marrying according to what form 
and in what place they. pleaſe, to be regulated and it 
mited by the common underſtanding of the ſociety, 
either for the public good of the whole body, or fo 
the general good of its ſeveral parts. For though tht 
law of God has eſtabliſhed the perpetuity of the mat: 
riage-contract, and has by this means deprived the mil 
and the woman of their liberty of parting from on 
another, after they are become huſband and wife; Je 
it has not preſcribed any particular place or any pat 
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cular form for making this contract? ſo that the right 
of marrying in hat place and according to what form 
they pleaſe, as it conſiſts in a full liberty, is alienable 
in its own nature, and is actually given up by the ſo- 
cial compact, as far as the common underſtanding of 
the ſociety ſhall find it to be neceſſary or conducive to 
the general good to reſtrain this liberty. Whenever 
therefore the laws of their country preſcribe, that all 


marriages ſhall be ſolemnized in ſome particular place : 
and according to ſome particular form, and enaR, that ; 
no marriage ſolemnized in any other place or accord- f 
ing to any other form ſhall be binding; the effect of f 
ſuch laws will be, that the man and the woman will ö 
have no right, or no liberty, or no moral power, of 
conſenting to a marriage · contract any otherwiſe, than a 
as the laws direct. If they make, or rather attempt to | 


make, a bargain of cohabitation for the purpoſes of mar- 
nage, in any other place or according to any other form; 
we may call this attempt a ſolemnization of marriage, 
for want of a better name for it: but in the mean 
time the bargain will not be binding upon either party; q 
and what we call a marriage will be a mere nullity, 


upon the principles of the law of nature. For it is a 
known principle of the law of nature, that no perſon 
can be bound by any act, where he has no right, or li- 
berty, or moral power of binding himſelf, that no words 
or ceremonies, however cuſtom may have made them 


expreſſive of conſent, can produce any obligation, 
here the perſon, who makes uſe of theſe words or ce- 
remonies, has not the liberty of conſenting. A man and 
a woman may repeat ſuch-words, or go through ſuch 
ceremonies, as are expreſſive of their conſenting to a 
bargain of cohabitation for the purpoſes of marriage; 

| | but 
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but no obligation will ariſe from the words or cer. 

monies themſelves; where the parties had no: moral 

power of conſenting. If they had an intention of bind. 

ing themſelves to each other as huſband and wife; this 

indeed implys the conſent of their minds: and conſe. 

quently the words and ceremonies are in one. xeſpett 

not mere ſounds. and empty forms; becauſe they ar 

deſigned by the parties, who uſe them, to expreſs this 

conſent of mind. But if they had no liberty of conſent. 

ing, then in reſpect of any effect or obligation, which 

might be ſuppoſed to ariſe from this act, they will be 

mere ſounds and empty forms; they may expreſs the 

conſent of the parties, but it is ſuch a conſent, as p- 

duces no obligation. For the marriage contract is thus 

far like all other contracts: the natural power or intention 

of conſenting does not make us capable of binding our- 

ſelves by this or by any other contract: we are no other. 

wiſe capable of binding ourſelves, than by having a wo- 

ral power, that is, a right or liberty of conſenting. We 

allow therefore, that, when a man and a woman are 

bound to cach other as huſband and wife, che law af 

God forbids us to put them aſunder; we allow, tlut, 

when a bargain of cohabitation for the purpoſes of 

marriage produces any obligation, the law of God 

makes this obligation perpetual. But in the mean time 

we affirm the effect of ſuch a civil law, as we have 

been deſcribing, to be, that, when à marriage ii ſo- 

lemnized otherwiſe than the law requires, the partie 

are not bound to each other as huſband and wife, tht 

bargain, which they have made in words, is no ar 
at all, and produces no obligation. 

In ſhort when we are examining either theſe or wy 


other queſtions, which relate to the power of the 1 
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law to annull a\marriage once ſolemnized, we are apt 
to miſlead ourſelves by not taleing the matter up high 
enough. By ſolemmzing a marriage we anly mean, 
that a man and a woman have repeated fuch wards or 
gone through ſuch ceremonies, as cuſtom or law has 
made expreſſive of a bargain of cohabitation for the 
purpoſes of marriage. When they have done this, we 
ſuppoſe them to be bound to each other as huſband 
pable of ſo binding themſelves or not. And then upon 
this ſuppoſition, in which we take the very point in 
queſtion for granted, we readily conclude, that they 
are joyned together by God, and conſequently that 
they cannot be put aſunder by man. But inſtead of 
conſidering the effect of a good and a valid marriage, 
we ſhould here oonſider, whether the marriage is a 
good anda valid one. If the male and the female are 
under the age of diſcretion, and are therefore ſubject 
to the authority of their parents; or if they are mem- 
bers of a civil ſociety, and are therefore ſubject to the 
laws of their country; or if upon any other account 
they have no liberty or no moral power of conſenting ; 
ſuch words or ſuch ceremonics, as are expreſſive of 
cotiſent, and in other. circumſtances would have pro- 
duced a good and a valid marriage, will, in theſe cir- 
cumſtances, ſtand for nothing or have no meaning, 
and will produce no obligation. The male and the 


female therefore, by repeating thoſe words and by 
going through thoſe ceremonies, though this act, for 
want of a better name, is called ſolemaizing a marriage, 
vill not have bound themſelves to each other as hul- 
band and wife, But if they are not huſband and wife, 
our natural or our religious notion of marriage 1s out 

of 
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INSTITUTES OF C. I. 
of the queſtion: f there | is no contract at all, there 
cannot be any perpetual contract; if they are not joyn- 
ed together at all, they cannot be joyned together 
by God; and conſequently we can have no grounds 
for concluding, that they cannot be put aſunder by 
man. 

When a marriage is thus, to all intents and purpoſes 
whatſoever, made a nullity from the beginning by the 
act of the civil law; there can be no obligation of na- 
tural juſtice upon the parties to abide by the contract 
and to cohabit as huſband and wife. For if they have 
no right or moral power of conſenting, they cannot 
lay themſelves under any obligation of juſtice. And 
we have ſeen already that the civil law produces its ef- 
fect, or makes the marriage a nullity, by taking from 
them their right or moral power of conſenting. Indeed 
where the civil law only makes a marriage ineffectual 
for obtaining certain civil purpoſes, upon account of its 
wanting ſome forms preſcribed by ſuch law, but allows 
the validity of it as to other purpoſes; the parties are 
obliged in natural juſtice to cohabit, and their bargain 
of cohabitation is naturally a good marriage: becauſe 
though, by a marriage contract, which wants thoſe 
forms, they are incapable of obtaining the advantage an- 
nexed by the civil law toother marriages, in which thoſe 
forms are obſerved; yet the ſame law, by allowing the 
validity of their marriage in other reſpefls, leaves them 
at liberty to bind themſelves to one another as huſband 
and wife. But where the civil law of any ſociety enacts 
that a marriage, for want of age in the parties or of cer- 
tain forms in the contract, ſhall be void to all intents and 
purpoſes whatſoever it does not allow the validity of 


ſuch marriage in any reſpe&, but renders the parties, 
who 
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who contract otherwiſe, than the law allows, incapable 
of fo binding themſelves to one another. And though 
this incapacity ariſes immediately from the civil law, 
yet ſince it ariſes ultimately from their own conſent, as 
they are members of the ſociety, it may properly be 
| conſidered as an incapacity by the law of nature. 

Some contracts, which the civil law makes void, are 
underſtood to oblige in conſcience, though not in ſtrict 
the juſtice; they produce an obligation to performance, 
na BE though it is not a perfect obligation. But this obligation 
tract rikes place only i in fach contracts, as the civil law makes 
void for the benefit of one of che parties, and leaves 
him at liberty, if he pleaſes, to waive this benefit. It 
can not therefore take place in void marriages: becauſe 
the civil law makes them void in order to hinder the 
parties from obtaining any benefit by them, and by 
this means to ſecure fome benefit to others, in particu- 
| ar to the parents of one or both the parties, who 
might be made unhappy by an improper marriage of 
their children. This circumſtance alone is ſufficient to 
diſtinguiſh the caſe of a marriage, which the civil law 
makes void, from the caſe of a debt, which it makes 
void. But there is another very material circumſtance, 
which puts a farther diſtinction between theſe two 
| caſes, and ſhews us, that, notwithſtanding any obliga- 


there is not the like obligation to cohabit upon a void 
marriage. What is contained in a contract of borrow- 
ing money might be performed by the borrower, 
though there was no contract at all. He might, if he 
pleaſed, give the lender the ſame ſum of money, that 
be has borrowed, whether he had ever borrowed it or 
dot. And conſequently though the contract is a nulli- 
arties, i | phe ty. 
Who 


tion of the imperfect ſort to pay a void debt, yet 
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ty, there is nothing vicious in the performance, mere. 
ly for want of a contract. Whereas, what is contain- 
ed in a' marriage contract is unlawful, when there is 
no contract: for cohabitation without a marriage con- 
tract is naturally vicious. Unleſs therefore we will 
maintain, that where a man and a woman are incapa- 
ble of binding themſelves to one another, as huſband 
and wife, by a marriage contract, they are capable of 
binding themſelves in conſcience to do what is vicious, 
we muft neceſſarily allow, that they can be under no 
obligation to cohabit, as if they were hnſband and 
wife, upon a marriage, which the civil law has made 
void to all intents and purpoſes whatſoever. 

The law of God concerning marriage produces its 
proper effect, not by making all perſons, of any age 
or in any circumſtances, capable of contracting a good 
and valid marriage, but by making all marriages per- 
petual or indiſſoluble, which have onee been contraQed 
by perſons, who are of ſuch age and in ſuch eireum- 
ſtances, as to have the liberty or right of binding 
themſelves by a marriage contract. | 

Civil laws ſet aſide other contracts two ways, ache 
by enjoyning beforehand, that they ſhall not be made 
ſo as to obtain any effect; or elſe by enjoyning after- 
wards, that they ſhall not be performed. No law of 
God either natural or poſitive has reſtrained the civil 
legiſlator from ſetting marriages aſide in the former of 
theſe ways, by enjoyning beforehand, that they ſhal 
not be ſolemnized with effect, or ſo as to bind the 
parties, in any other manner, than what the civil law 
prefcribes. What the law of God enjoyns is, that 4 


marriage, which is ſolemnized in ſuch a manner as to 


be once binding upon the parties, ſhall be of perpetual 
ob- i 
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bligation. I do not ſay, that the law of God enjoyns 
this merely concerning a marriage, which is once ſo- 
emnized; For folemnizing a marriage is an expreſſion, 
hick: is uſed in two ſenſes. Sometimes when we fay, 
hat a marriage is folemnized between a man and a 
oman, we only mean, that they have repeated ſuch 
yords, or gone through ſuch ceremonies, as are expreſ- 
ve of a bargam of cohabitation for the purpoſes of 
narriagez whether any obligation ariſes from what 
hey have done or not. Thus if a man, whoſe wife is 


ords and go through ſuch ceremonies with a ſecond 


mnized between the man and this ſecond woman; 
ugh in the mean time we know, that no obligation 
f marriage ariſes from this act. But ſometimes, when 
ſpeak of ſolemnizing a marriage, we uſe this ex- 
efflorr in a ſtricter ſenſe, and mean ſolemnizing it 
th effect, ſo that the man and the woman by what 
ey have done are become huſband and wife. If we 
ave been brought up from our infancy in a country, 
here the civil law has allowed almoſt all marriages to 
binding, provided certain words and certain cere- 
onies have been made uſe of; it is no wonder, if we 
ovld be led to think, that what we have long found 
de the ſame thing in fact, is likewiſe the ſame thing 


ſes is ſolemnizing it in the other ſenſe, that repeat- 
g theſe words and going through theſe ceremonies 
cefſarily produces an obligation, and conſequently, 
at to ſet aſide a marriage once folemnized, is the 
me thing as to ſet aſide a marriage, which has been fo 


erpe full : | ſo- 


ring and undivorced from him, ſhould repeat ſuch 


tight; that ſolemnizing a marriage in one of theſe 
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oman; we ſhould ſay, that a marriage had been ſo- 
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ſolemmized as to be once binding. But by attending u 
this diſtinction we may be enabled to ſee, what effect th, 
law of God concerning marriage does not produce; any 
what effect it does produce. This law does not make i 
marriages binding, which have once been ſolemnized; i 
only makes all marriages perpetual, which have been { 
lemnized in ſuch a manner, as to be once binding, | 
does not make all words that expreſs a marriage can: 
tract operate like a charm and bind the conſcienc, 
whenever they paſs through the mouth; nor does 
give thoſe, who repeat ſuch words, a liberty or mori 
power of conſenting, in conſequence of their being wil 
icg tobe man and wife, that is, of their having a naturd 
power of conſenting; it only takes from mankind al 
right or authority to ſeparate thoſe, who being at 
berty to conſent, that is, who being under no reſtraint, 
either from the law of God or of man, which might 
take away their moral power of conſenting, har 
bound themſelves to each other as huſband and vit 
by a valid bargain of cohabitation for the purpoſes d 
marriage. The civil legiſlator therefore has the ſam 
authority to make marriages void from the beginning, 
that he has to make any other contract void, h 
ſome antecedent law, which takes from the | parts 
their liberty of conſenting, or renders them incapad! 
of conſenting with any effect. 

The only difference between the marriage contra 
and other contracts is; that other contracts, thougl 
they are valid from the beginning, may be reſcinde 
or made void afterwards by ſome ſubſequent iii 
law, which forbids performance: whereas, when! 
marriage is ſolemnized in ſuch a manner, as to be ond 


binding, no ſublequent civil law can reſcind it Z 
warUs 
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agu wards by forbidding performance, conſiſtently with the 
& the natural and revealed law of God, which has made this 
contract perpetual. When civil laws reſcind other 
contracts by a ſubſequent act of the legiſlator forbid- 
ding performance, they produce this effect, conſiſtently 
with the law of nature, by means of a condition, which 
is included in the obligation of every member of a civil 
ſociety. This condition is, that he conſents to be obliged 
by his contract, if the civil law. does not forbid perfor- 
mance. The ſocial compact, in which, as a member of 
the ſociety, he is a party, makes ſuch a condition na- 
tural : becauſe by this compact he obliged himſelf to 
ſubmit all his alienable rights to whatever reſtraints and 
regulations the common underſtanding ſhould judge 
to be neceſſary for the general good. He cannot there- 
fore, whilſt he is under this obligation, that is, whilſt 
he continues in the ſociety, lay himſelf under any 
other obligation, which does not include this as a ne- 
ceſſary condition. If our right, in reſpect of the mar- 
nage contract, was a right of full liberty; if we were 
riginally free to chuſe for ourſelves, whether we 
would make this contract temporary and precarious, or 
perpetual and conſtant ; this right amongſt others of 
ie ſame ſort would be alienable; the ſocial compact 


civil ſociety we could only bind ourſelves in marriage 


aw ſhould nor reſcind it, after it is made. But our 


f full liberty; the law of God has not left us free, when 
de bind ourſelves by this contract, to make it either 
emporary and precarious, or perpetual and conſtant, 


VQL. II. . perpetual 


ſould ſubject it to the civil power; and as members of 
dy a perpetual contract, upon condition that the civil 


gut in reſpect of the marriage contract is not a right 


Ne are at liberty on the one hand to bind ourſelves by a 
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perpetual contract, or not to bind ourſelves at all; but 
if we chuſe to make ourſelves parties in this contract, ve la- 
are not at liberty on the other hand, but are obliged by WM; - 
the law of God, to make it a perpetual one. We cannat 
therefore oblige ourſelves to the contrary by the ſocd 
compact and conſequently, when we conſent to 4 
marriage contract, we cannot be underſtood to conſent, 
that it ſhall be perpetual, upon condition of its na 
being reſcinded afterwards. This condition takes plax 
only in reſpect of ſuch rights to bind ourſelves, a 
are ſubjected to the civil legiſlator by the -ſocial com- 
pact: whereas the right to bind ourſelves by a perpe 
tual marriage- contract, if we bind ourſelves by any mar 
riage· contract at all, could not be thus ſubjected to the 
civil legiſlator, conſiſtently with our obligation to obey 
the law of God. 
Civil laws XV, We commonly diſtinguiſh civil laws into writ 
ban dt an. ten and unwritten: but we ſeldom form ſuch pred 
written. notions of each, as will keep up the diſtinction, and 
ſhew us wherein the difference between them conſiſts, 
Every rule of action, which is enjoynet by a civil legit 
lator and committed to writing, does not immediately 
become a written civil law. Such laws, as are eſtabliſh 
ed by long and uninterrupted uſage or cuſtom, ma 
certainly be committed to writing, as well as any other 
but this does not change them from unwritten inte 
written laws. Every precept of unwritten law may it 
expreſſed in words : and whatever can be expreſſed 
words may certainly be written down: and when at 
precept of unwritten law is thus written down, it vil 
be as much a law, as it was before, and may be called! 
law in writing, if you pleaſe : but if you call it a wil 
ten law;-you will give it an improper name. We mut 
| there 
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therefore look for ſome other definition of a written 
law, beſides the common one, which only ſays, that it 
s 2 law committed to writing. No rule of action, 
though it is preſcribed by a civil legiſlator, and is com- 
mitted to writing, can be called a written civil law; un- 
kſs the writing contains all, that is eſſential to a civil 
ww, Now the eſſence of a civil law conſiſts in its be- 
ing being a rule of action preſcribed by the authority of 
z civil legiſlator. If therefore the writing only contains 
ie rule, which the civil legiſlator preſcribed, but does 
xt contain the evidence of its having been preſcribed 
dy his authority; that is, if ſuch writing is not authen- 
icated by him; it will not contain all, that is eſſential to a 
vil law, and conſequently it can only be called a law in 
writing, but will be no written law. But by defining a 
itten law to be a rule of action, which is preſcrived in 
mug by a civil legiſlator, or which is preſcribed by the 
uthority of a civil legiſlator and is committed to writing 
the ſame authority, we ſhall diſtinguiſh it from all 
le rules of action, which are preſcribed by the 
thority of a civil legiſlator any otherwiſe, than in 
nting; though they ſhould afterwards be committed 
writing by ſome one elſe, who has not the ſame 
lthority, | 
When civil legiſlators are profeſſedly employed in 
king laws; inſtead of truſting their acts to the pre- 
ious cuſtody of unwritten tradition, they uſually re- 
Id what they have done in writing; that ſo the ſeveral 
embers of the ſociety, who are concerned in the laws 
it, may know both where to find them and what 
are, Unwritten laws therefore either were not 
ade at firſt by a civil legiſlator profeſſedly employed 
the buſineſs of legiſlation, but have ariſen out of 
T3 imme- 
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immemorial and uninterrupted ufage and cuſtom, « 
elſe, if they were made at firſt by a civil legiſlator pr, 
feſſedly employed 1 in this buſineſs, the evidence of thet 
having been fo made is loſt, and they have only th 
authority of the like uſage and cuſtom to ſuppo 
them. 

XVI. Whatever uſage has obtained, in any civil 6 


may be preſumed to be agreeable to the ſenſe of ſud 
ſociety, and to have obtained with its conſent : becaik 
the uſage muſt in ſo long a time have come to th 
knowledge of the public; and if the ſociety had nt 
conſented to it, there muſt have been frequent oppo 
eunities either of interrupting it in fact or of declaring 1 
diſlike of it in words. But whatever is conſented to by 
civil ſociety becomes a law of ſuch ſociety : and conk 
quently any uſage, which has obtained for time imms 
morial is eftabliſhed in to a law by prefcription, The pu 
ticular conſentof each memberof the ſociety is not nec 
ſary forthe purpoſe of eſtabliſhing any uſage, or the rule 
ariſing out of any uſage, into laws. For the general co 
ſent of the ſociety binds each of its members: and: 
rules, which ariſe out of ſuch uſage, as has continued it 
time immemorial without being interrupted by af 
act of the public, become laws to all, whom the ſoct! 
intended to include within thoſe rules. Unwrittt 
laws will eſtabliſh themſelves in the ſame manne 
not only in a perfect democracy, where the legiſlais 
power is in the hands of the whole collective body 6 
the ſociety, but under ſuch forms of government li 
wiſe, as commit this power ro ſome particular legili 
tive body. The ſtanding legiſlator of a civil ſociety, 

r See B. I. C. VIII. FI. v. vm. 
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he does not conſent to any uſage, which generally ob- 

uuns amongſt the members of ſuch ſociety, might 

x any time interrupt or ſtop it by forbidding it. If 

therefore it has continued Jong enough to be notorious, 

and is not interrupted by any act of his; he may be 

preſumed to conſent to it: and this concurrence of the 

kgiſlator thus collected will be ſufficient to give it the 

force of a Jaw. 

Put though the conſent of a civil ſociety, or of its 

kejſlative body collected from long and uninterrupted 

vage, eſtabliſhes ſuch uſage into a general law; yet a 

aw ſo eſtabliſhed admits of exceptions. It binds only 

hoſe, whom the ſociety intended to bind by it: for 

o poſitive law extends farther, than the intention of 

elegiſlator: and conſequently if any particularcuſtoms, 

lifferent from the general uſage, have obtained without 

terruption, for ume immemorial, in reſpect of parti- 

ular perſons, or places, or things, theſe cuſtoms will 

e exceptions to the general law, and will themſelves 

e the laws of thoſe perſons, places, or things, in reſpect 

which they have ſo obtained. Theſe particular 

uſtoms, which are exceptions to the general law, are 

ſtabliſned by the ſame means, and upon the ſame 

uthority, with the law itſelf, by the conſent of the ſo- 

ety or of its legiſlative body collected from its not 

utting a ſtop to them, notwithſtanding they have ob- 

ined for ſo long a time, that they muſt in all proba- 

ity have fallen under public notice. 

XVII. There is a plane reaſon, why it ſhould be Unwrittea 

re difficult to find out what is preſcribed by an un- 2 ce 

itten law, than by a written one. The rules of un- be aſcer- 

ritten law may indeed be committed to writing. But — >= 

ben they are, it will ſtill be a queſtion, whether ſuch ten law. 
T 2 writing 
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writing contains the law or not: becauſe it it will not X 
appear from the writing itſelf, that it 1s authenticated, ſom 
or that the rules, which it contains, are preſcribed by WM !egil 
any legiſlator. The law is founded in ufage or cuſtom Were 
only: and conſequently it can only be collected from ſr 
uſage or cuſtom. In the mean time the members of 4 laws 
civil ſociety are not left to their own obſervations to dul 


find out the unwritten laws of it. The records of what 
has been done from time to time in courts of judi. 
ture are evidences of the unwritten law; not only as'to 
the methods of proceeding in the court itſelf, but like 
wiſe as to thoſe points, which have come into queſtion 
before it. If the methods of proceeding in the court 
itſelf are grounded upon unwritten law, the law, which 
regulates its proceedings, having thus ariſen out of it 
own practice, can appear only in its own records. Tit 
law, upon which any points of controverſy have been de 
termined by the court, will likewiſe appear in the ſame 
records: becauſe they ſhew what the uſage and cuſtom 
appcared to be upon the fulleſt information, that tit 


court could get. When Grotius therefore reaches Us 2 
to have recourſe, not only to our own obſervations hoe 
but to the judgment of others, who have had mor 4 
and better opportunities, than we have had, of making ton 
obſervations upon ſuch general uſage or particular "148 
cuſtom, as has eſtabliſhed itſelf into a law; he pain relate 
out the principle, upon which the determinations d mew! 
courts of judicature are to be received as the mol nefic 
authentic evidences of unwritten law. The principle more 
that their determinations are authentic evidences ( ſpeci: 
what the uſage or cuſtom appeared to be upon a ſigne 
exacteſt ſcrutiny. whicl 


L. I. C. I. XI v. XVII . 
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XVIII. The unwritten Jaws of a civil fociety are Unwrit- 
ſometimes repealed or altered by an expreſs act of the 1 
ſegiſlative power of the ſociety; that is, though they pealed. 
were eſtabliſhed at firſt by uſage or cuſtom, they are 
ſametimes repealed or altered afterwards by written 
laws. They may likewiſe be repealed or altered by long 
diſuſe or preſcription : for as the conſent of the ſociety, 
upon which they are eſtabliſhed, is collected only from 
the preſumptive evidence of uſage or cuſtom ; ſo along 
and uninterrupted diſuſe affords the ſame evidence, that 
the ſociety has conſented to repeal or alter them. 

XIX. But if diſuſe repeals an unwritten law, only hogs 
a it is a preſumptive evidence that the ſociety has ae 3 
conſented to repeal ſuch law; the conſequence will be- pealed by 
that no written law can be repealed merely by diſuſe ; 8 : 
* becauſe no preſumption can ſet aſide a certainty : the 
record, in which the written law appears, is a certain 
evidence of its having been eſtabliſhed by ſufficient au- 
thority ; whereas diſuſe affords at moſt only a preſump- 
tion of its having been repealed by the like authority. 
Written laws are indeed ſometimes ſaid to be grown 
obſolete. But then by their being obſolete we are not 
to underſtand, that they have ceaſed to oblige, when- 
ever it ſhall be found neceſſary to put them in execu- 
tion. Sometimes a written law is ſaid to be grown ob- 
ſolete, when the circumſtances of thoſe, to whom it 
relates, are ſo changed, that the execution of the law 
would be of no uſe, notwithſtanding it might be a be- 
neficial law at the time of making it. This happens 
more particularly, where the legiſlator had not the 
ſpecial matter of the law principally in view, but de- 
lened either to guard againſt ſome particular evil, 
which might, as he thought, probably be prevented, 


* See B. I. C. VIII. 
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or to obtain ſome particular good, which might, as he 
thought, probably be advanced, by uſing ſuch cautions, 
and by following ſuch directions, as are preſcribed by 
the ſpecial matter of the law. When the evil there. 
fore, which was in view, is no longer to be feared, or 
when the good, which was in view, is effectually obtain- 
ed, the law becomes uſeleſs. Sometimes, though the exe- 
cution of the law would be of the ſame advantage now, a; 
when it was firſt made, we ſay, that it is become obſolete; 
if it has not for any conſiderable time been put in execu- 
tion, ſo that what it enjoyns has been long neglected, or 
what it forbids has been long practiſed with impunity, 
Where written laws are become obſolete in the for. 
mer ſenſe ; it may with ſome reaſon be called a hard- 
ſhip, if it is nothing more than a hardſhip, to put them 
in execution. For fince all civil laws either have, or 
ought to have, the prevention of ſome evil or the at- 
tainment of ſome good in view; it is ſcarce conſiſtent 
with the nature of a civil law to lay any reſtraint upon 
the members of a ſociety, or to puniſh them for not 
complying with any reſtraint, where no evil will be 
prevented or no good be obtained by their compliance, 
But where laws are become obſolete, in the latter 
ſenſe, either by any neglect of thoſe, whoſe buſineſs it 
is to put them in execution, or by any other accident; 
if it can be cailed a hardſhip to put them in execution 
afterwards, the only ground for calling it ſo is a ſup- 
doſition, that through ſuch long diſuſe many perſons 
may be ignorant of what the law requires of them. 
This hardſhip is effectually prevented, if the civil ma- 
giſtrate, or executive body, gives public notice before- 
hand, that ſuch a law will be put in execution: and 
though we uſually ſay, that a notice of this ſort revives 
an obſolete lav; yet this revival is made without an att 
ol 
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of legiſlative power: the law is then in being, and all 
the members of the ſociety, that are concerned in it, 
are already bound to comply with it: the notice, which 
the civil magiſtrate gives, only informs them of what, 
through long diſuſe, they might poſſibly have forgotten. 


they are either public, or private, or mixed. Public 
laws are ſuch as have the civil power of the public for 
their object. Theſe laws may again be divided into 
ſuch as are fundamental, and ſuch as are not fun- 
damental. Such public laws are called fundamen- 
tal, as preſcribe the form and eſtabliſn the conſtitu- 
tional power of the legiſlative body of the ſociety. 
Laws, which determine the form of the legiſlative 
body, and give one part of the ſociety an excluſive 
right or power of legiſlation, cannot well be under- 
ſtood to have been derived originally from the le- 
viſlative body itſelf. No part of the ſociety has origi- 
nally any excluſive right of legiſlation : this right 
or power, as it ariſes out of civil union, is veſted in 
the whole collective body. And if no part has origi- 
nally any right of this ſort; it cannot acquire any ſuch 
right by any act of its own; unleſs the reſt concur in 
this act, and by ſo concurring make it the act of the 
whole. 

Laws of this ſort are uſually underſtood to bind the 
legiſlative body itſelf, and not to to be alterable by its 
authority. And for this reaſon, when a legiſlative 
body, after it is eſtabliſhed, declares any law of its 
own making to be a fundamental law or a law of the 
conſtitution; the meaning of this declaration is, that 
the legiſlative body looks. upon itſelf to be bound by 
this law, 

But 
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XX. Civil laws may be divided into three ſorts; 22 


diviſion of 
civil laws. 
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But there are many laws in every civil ſociety, 
which are public, though they are not fundamental, 
many, which relate to the crvil power, though they are 
derived from the conſtitutional legiſlative body, and are 
at all times ſubject to its authority. All laws, which 
regulate or reſtrain the executive body, either in the 
internal or external branch of its executive power, are 
of this ſort, Thoſe laws are public but not fundamen- 
tal ones, which determine the method of calling and 
appointing civil magiſtrates to their reſpective offices, 
which ſettle the extent and limits of their power, d 
which regulate the proceedings in courts of judicature; 
and thoſe likewiſe, which fix the manner of raiſing, 
and governing, and maintaining the military force. 

Civil laws, which adjuſt the mutual rights and ob- 
ligations of the members of a civil ſociety in reſpect of 
one another, may be called private laws: becauſe they 
relate more particularly to private perſons. Of this 
ſort are all ſuch laws, as regulate the right, that a man 
has over his own perſon, or to direct his own actions; 
all ſuch, as either determine the manner of acquiring 
or holding, or alienating private property, or regulat 
the ſeveral limitations, to which private property | 
ſubject; and all ſuch, as preſcribe the form and ſettl 
the effect of promiſes or contracts or oaths, not only 
of thoſe, by which private property or a right in thing 
may be acquired, but of thoſe likewiſe, by which one 
member of the ſociety acquires a right over the perſon 
of another. 

Thoſe civil laws may be called mixed ones, which 
regulate and preſcribe the mutual rights and oblig# 
tions of the public or ſociety, and of the ſeveral mem 
bers or private perſons, who are under its protection. 


Ot this fort are all ſuch laws, as guard the commu 
| wellar 
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welfare by enforcing the duties, which we owe either 
to God or to ourſelves; all ſuch, as determine the 
right, which the public has over the perſons of the 
ſubjects to demand their aſſiſtance, either in executing 
the laws within the ſociety, or in defending it againſt 
its enemies from without; all ſuch, as preſcribe what 
taxes, duties, or cuſtoms are to be paid by the ſub- 
jets, by adjuſtmg the demand of the public upon the 
private property of the individuals, for the ſupport of 
the government, or for maintaining the common ſecu- 
rity, and advancing the common benefit; and all ſuch 
likewiſe, as regulate and aſcertain the ſpecial obedience, 
which the ſubjects owe to their eſtabliſhed governours. 
To the ſame head we may reduce all criminal or penal e 
laws in general; becauſe all crimes are offences of pri- 1 
vate perſons againſt the public; and all puniſhment, in 1 
a ſtate of civil ſociety, is inflited by the public upon 
private perſons. 

XXI. It may be a queſtion, whether a civil law, In ſome 
which ſettles the ſucceſſion to a kingdom, is a funda- N 
mental law or not. But unleſs this queſtion is ſtated civil laws 
more preciſely, it cannot well be underſtood : becauſe of fro. 
in ſome conſtitutions it may, and in others it cannot, crown 
be a fundamental law. In order therefore to determine 8 
rightly upon this queſtion, it will be neceſſary to diſ- tal laws. 
tinguiſh between thoſe kingdoms, in which the king 
alone is the legiſlative body, and thoſe, in which he is 
only a part of ſuch body, whilſt the whole ſociety, either 
by itſelf or by its repreſentatives, is the other part. And 
if the king alone is the conſtitutional legiſlative body; 
it will be neceſſary to diſtinguiſh farther between thoſe 
kingdoms, which are, and thoſe, which are not patri- 
monial. 

Firſt; in a patrimonial kingdom, if the king is the | 
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ſole legiſlative body, there is, by the ſuppoſition, no 
law at all, and therefore certainly no fundamental law, 
which regulates the ſucceſſion: becauſe the law, which 
ſettled the form of government, and the compact, 
made upon this law between the king and the people, 
are ſuppoſed to have given the king, who is in poſſeſ- 
ſion, a power of chuſing and fixing his ſucceſſor. If 
any thing, which relates to the ſucceſſion, can be cal. 
led fundamental, it is the obligation of the preſent 
poſſeſſor to leave the kingdom to his ſucceſſor in the 
ſame condition, in which he received it himſelf, that 
is, to leave it patrimonial without entailing it any far. 
ther, than upon the next immediate ſucceſſor, by any 
law of his own making. As he received it in this con- 
dition from the people, he has no conſtitutional power 
of altering their act without their conſent, And in 
tact, if he was to attempt to alter it, what he does 
would be prevented from producing any effect, une 
he had the concurrence of the people: becauſe what- 
ever he does without their concurrence is done only 
by a law of his own making: and ſince he tranſmits 
his own legiſlative power to the next immediate ſuc- 
ceſſor, this ſucceſſor will have the ſame right to alter 
this law, that he had to make it: the conſequence 
of which will be, that the entail, which he intro- 
duces, cannot take place without the conſent of ſuch 
ſucceſſor. 

Secondly; if the law, which fixes the ſucceſſion to 
the crown, can be looked upon as fundamental, it 
mult be in thoſe kingdoms, in which the king alone is 
the conſtitutional legiſlative body, and the crown is made 
hereditary by the ſame act of the people, which ap- 
pointed their king to be their ſole legiſlator. On the 


one hand the king in poſſeſſion, notwithſtanding * 
the 
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the ſole legiſlative body, cannot change this law, with- 
out the conſent of the people: becauſe it was made 


originally by the legiſlative power of the ſociety : and 
'f it does not bind him as a law, yet it certainly binds 
him as a compact; becauſe his immediate and direct 
conſent to it is implyed in his acceptance of the crown 


under the conditions, which the ſociety has thus eſta- 


bliſhed. On the other hand, the people have by the 
fame compact given up their legiſlative power to him, 
and conſequently cannot without his conſent repeal the 
law of the ſucceſſion, which they have once eſtabliſhed. 
The reader will do well to remember here, that we 
are now only conſidering the conſtitutional right of 
the people, and not any natural right, which they may 
have in caſes of neceſſity, or where the conſtitution is 
broken. 

However, without having recourſe either to the 
equitable exception of neceſſity, or to a breach of 
the conſtitution, if the king in poſſeſſion and the body 
of the ſociety concur in changing the law of the ſuc- 
ceſſion ; there is no natural reaſon, why ſuch a concur- 
rent act ſhould not be valid. For the notion of a fun- 
damental law of any civil conſtitution does nor conſiſt 


n its being unalterable by any human power whatſo- 


ever, but in its being unalterable by the conſtitutional 
legiſlative body, where this body is only a part of the 
whole ſociety. If there is any doubr, whether ſuch a 
concurrent act can of right limit or alter the ſucceſ- 
lion; this doubt muſt ariſe from a ſuppoſition, that the 
ſucceſſors, before they come into poſſeſſion, have acqui- 
red a right to ſucceed, which cannot without thier con- 
ſent be naturally taken from them. But it is evident, 
that if they, who would have ſucceeded, ſuppoſing the 


law had continued as it was, are yet unborn, they can 
| | have 
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INSTITUTES OF Bl, 
have no right at all: and conſequently no injury iz 
done them, if the ſucceſſion ſhould, before they are 
born, be ſo limited or altered by the concurrent act gf 
the king and the people, as to exclude them. The (if. 
ficulty will be ſomewhat greater, if the ſucceſſors are 
in being at the time, when this alteration ts made. But 
there are two ways, in which we may explane'this 
difficulty. In the firſt place, the ſuppoſed right of the 
ſucceſſors is only an expectancy during the life of the 
pre ſent ſucceſſor; this expeRancy is ſupported by no- 
thing but the law; it cannot become a right, in the 
proper ſenſe of the word, till it is accepted: and g 
long as the preſent poſſeſſor lives, there can be no ac 
ceptance on the part of the ſucceſſor. If therefore 4he 
law, which ſupported the expectancy, is changed, be- 
fore the demiſe of the preſent poſſeſſor; this expecta 
cy can never become à right at all. Or otherwiſe. | The 
ſucceſſors muſt be conſidered either as parts of the le 
giſlative, or as parts of the collective, body of the ſod- 
ety. But during the life of the preſent poſſeſſor, the 
ſuppoſition here made, that he alone is the legiſlative 
body, excludes them from being conſidered as parts d 
this body. And if they are conſidered only as parts df 
the collective body, the general act of the ſociety cor 
cludes them, whether they immediately and direQy 
conſent to ſuch act or not. 

Indced when we conſider them only as parts of the 
collective body of the ſociety, nothing but the genera 
ſecurity or general benefit can juſtify a change of the 
ſucceſſion : becauſe the whole execciſe of civil legiſla- 
tive power is to be directed by this end; whether that 
power is exerciſed to repeal an old law or to make a 
new one; whether it is exerciſed by the conſtitutional 


legilative body, or by the collective body, or by * 
* Ol 
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of them together. For ſince a civil ſociety has no other 
power over its members, whether they are the ſuc- 
ceſſors to the kingdom, or others of inferiour rank, 
beſides what was originally deſigned for the general ſe- 
curity or general benefit; it has no right, either by ma- 
king a new law or by repealing an old one, to take away 
even the reaſonable expectancy of advantage from any 
of its members, unleſs the general ſecurity or general 
benefit requires that it ſhould be taken away. 

This account of what may be done in reſpe& 
of the law of the ſacceflion to the crown, where 
the king alone is the legiſlative body, will ſhew us, 
that this law is not a fundamental law of the conſtitu- 
tion, but is liable to be changed by the legiſlative body, 
and may be changed by it, without breaking in upon 
the conſtitution; if the body of the ſociety either by 
telf or by its repreſentatives is a part of ſuch legiſla- 
tive, Where the conſtitution has given the ſole legiſla- 
ive power to the king; he alone cannot change the 
lucceſſion, which was ſettled by a law derived from the 
original legiſlative power of the ſociety : becauſe this 
law is binding upon him by means of a compact be- 
tween him and the people, which, as it eſtabliſhed his 
nght, eſtabliſhed likewiſe the ſucceſſion: and ſince he 
s only one of the parties to this compact, he cannot 
by any act of his own ſet the obligation of it aſide. In 
ike manner the collective body of the ſociety is only 
one of the parties to the ſame compact, which veſted 
the legiſlative power in him: and conſequently as it 
cannot by any act of its own make this compact void; 
lo neither can it make any law, which ſhall be binding, 
r repeal any, which was binding; becauſe as long as 
tis compact ſubſiſts, it has no legiſlative power. But 
either of theſe reaſons will hold in reſpect of a legiſla- 
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INSTITUTES OF A 
tive body, uf which the king is ane part and the boq⸗ 
of the ſociety, either by itſelf or by its repreſentative, 
is the other part. For in ſuch a mixed legillative;a 
this, both the parties to the compact, which fixed die 
law of the ſucceſſion, are always preſent: the king 
poſſeſſion is preſent on the one part; and the bod dq 
the ſociety is preſent on the other patt. If indeed ti 
body of the ſociety is itſelf diſtinguiſhed into tu 
parts; one of which conſiſts of the ſelect few calle 
nobles, and the other of the bulk of the ſociety, whid 
is uſually called the people; in all changes, that as 
made in the law. of the ſucceſſion to. the crown, the 
concurrence of the nobles, when they are thus o 
ſidered as a diſtinct part of the ſociety, is as-neceſlan; 
as the concurrence. of the reſt of the people: becauk 
the change, if it is duly. made, muſt be made by di 
joynt act of all, who were parties in the compact, by 
which the ſucceſſion. was originally ſettled. No cm 
pact can be releaſed, and no law can be altered, vit 
out the conſent of all thoſe, who are. parties to ſy 
compact, or without the concurrent act of all thai 
by whoſe authority ſuch law. was eſtabliſned. The com 
ſent therefore of the king in preſent poſſeſſion, and a 
what is here called the people, either by themſelves « 
by their repreſentatives, will not be ſufficient to produa 
a change in the ſucceſſion. without the conſent of iii 
nobles ; if they were diſtinct parties to the original ſa- 
tlement of it, and are not repreſented by tlie reprelet 
tatives of the people. But where the general body'® 
the ſociety is thus diſtinguiſhed into the nobles and ile 
people; if the conſtitutional legiſlative body conſiſis d 2 to 
the king who is in poſſeſſion, and the nobles, and tb eople 


repreſentatives of the people, there are always preſent *Grot 
1 Vi 
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in ſuch a legiſlative body all the parties, who could be 
concerned from the firſt in any ſettlement of the crown : 
and conſequently ſuch a legiſlative body will have a 


to limit or to change the ſucceſſion for the gene- 
ral ſecurity and benefit of the ſociety. 


kingdoms Grotius is ſpeaking of, when he enquires 


time of a king, between two or more claimants to the 
ſucceſſion. In thoſe conſtitutions where the legiſlative 
body conſiſts of the king and the whole body of the 
ſociety, acting either by itſelf or by its repreſentatives, 
this can be no queſtion. For ſince ſuch a legiſlative body 
has a conſtitutional right of limiting the ſucceſſion by a 
civil law; there can be no doubt of its having a like 
conſtitutional right of putting an end to a controverſy 
of this ſort by the ſame means. 

The enquiry therefore relates to thoſe conſtitutions 
only, where the king alone is the conſtitutional legiſ- 
ative body. Grotius tells his readers in expreſs words, 
hat he had ſuch a kingdom in his mind: and if he had 
it told them ſo, it might eaſily have been collected 
rom the reaſon, which he gives, why the people could 
ot decide this controverſy, and interpret the law of the 
ucceſſion authoritatively, fo as finally to determine which 
if all the competitors has the beſt claim. The reaſon, 
Mich he gives, is, that the people have by the conſtitu- 
ion entruſted all civil juriſdiction to their king. What he 
ads farther would, if it was true, encreaſe the difficul- 
J. He ſuppoſes the civil juriſdiction to be given not 
y to the king, but to his family likewiſe; ſo that the 
eople or the body of the ſociety, whilſt any of this 
"Grot, L. II. C VII $ XX VII, 

VOL. II. - "oF family 


XXII. We may now underſtand what ſort of Contro- 


: * ſucceſſion 
who can decide a controverſy, that ariſes in the life - may be 
ſettled by 


civil law. 
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family are in being, can have no juriſdiction at al, 
either by themſelves alone or joyntly with the preſent 
poſſeſſor. But this ſuppoſition is not true: the ſever 
claimants, or any others of his family, have no civi 
juriſdiction in his life-time; they have only anexpettan- 
cy of ſuch a juriſdiction ; and this expectancy will fal, 
if the law, which ſupports it, is altered before his drath, 
However, the reaſon, which Grotius alledges, will con- 
clude againſt the juriſdiction of the people to decide 
this controverſy by themſelves, or by their on au- 
thority, without this additional ſuppoſition : becauſe, 
without conſidering the ſucceſſors, the people have h 
the civil conſtitution veſted the legiſlative power in a 
poſſeſſor of the crown for the time being. 
As the people alone could not decide this controveti 
for want of legiſlative power; ſo neither could the king 
alone decide it: becauſe, as Grotius obſerves, the rightto 
the ſucceſſion is not ſubject to the juriſdiction of the pre- 
ſent poſſeſſor, unleſs in patrimonial kingdoms ĩn King- 
doms, which are not patrimonial, if the king is the 
conſtitutional legiſlative body, the law of the ſucceſſꝶ 
comes originally from the people, and by compact be- 
tween him and the people is made binding upon him. 
But though the people alone cannot decide this con- 
troverſy, for want of legiſlative power in generals} a0 
though the king alone cannot decide it, for want of kr 
giſlative power in this particular inſtance; yet upon the 
principles, which have juſt now been explaned, the pit 
ſent poſſeſſor of the crown and the body of the ſociet 
together have a right to decide it by a joynt act. Fot 
all the parties to the original compact, by which the {vc 
ceſſion was ſettled at firſt, are included in the king a8 
the body of the ſociety: and conſequently whatever they 

do will be binding upon all. 
CHAP. 


— 
- 


DISD HB PB Q BY 4» BB. oy kh. 


2 


c. VII. NATURAL LAW. 


CHAP. VII 
Of interpretation. 


I. Interpretation what. II. Province of interpretation. 
III. Three forts of interpretation. IV. Rules of literal 
interpretation. V. Mixed interpretation where to be 
uſed. VI. Three topics of mixed interpretation. 
VII. Wards are to be conftrued agreeably to the ſubjeft 
matter. VIII. Words are to be ſo confirued as to produce 
a reaſonable effect. IX. Words of a law or other writing 
are to be conſtrued by its circumſtances. X. Strict and 
large interpretation what. XI. Meaning of the writer 
bow extended by rational interpretation. XII. Meaning 
ef the uriter bow reſtrained by rational interpretation. 


rational interpretation. 


2 or a contract, or a will, gives us a 
right to whatever the promiſer, the contracter, 
or the teſtator, deſigned or intended to make ours. But 
tis deſign” or intention, if it is confidered merely 
w an act of his mind, cannot be Known to any one, 
beſides Nirſelf.” When therefore we ſpeak of his deſign 
or intention às the meaſure of our claim; we muſt 
neceſſarily be underſtood to mean the deſign or inten- 
tion, which he has made known or expreſſed by ſome 
outward mark : becauſe a deſign or intention, which 
does not appear, can have no more effect, or can no 
more produce a claim, than a deſign or intention, which 
does not exiſt. 

In like manner the obligations, that are produced by 
the civil laws of our country, ariſe from the intention 


' Grot. L. II. C. XVI. 51 
U 2 of 
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of the legiſlator; not merely as this intention is an at 
of the mind; but as it is declared or expreſſed by. fon: 
outward ſign or mark, which makes it, known to us, 
For the intention of the legiſlator, whilſt he keeps it to 
himſelf, produces no effect, and is of no more account, 
than if he had no ſuch intention. Where we have.no 
knowledge, we can be under no obligation. We cannot 
therefore be obliged ta comply with his will; where 
we do not know what his will is. And we can na other. 
wiſe know what his will is, chan by means of ſome 
outward ſien 0 or mark, by Os this, will. is —__ 
or declared. 

From hence i it appears. that 5 way to — 
claims, as they ariſe from promiſes, contracts, or wills 
and our obligations, as they ariſe. from inſtituted dans, 
is to colle& the meaning and intention of the promiler, 
contracter, teſtator, or lawmaker, from ſome outwad 
ſigns or marks. The n er mans apa 
from ſuch ſigns or marks is called interpretation. 

II. Words are the common ſigns, that, albert 
make uſe of to declare their intention to one another: 
and when the words of a man expreſs his meaning 
planely diſtinctly and perfectly, we have no oa 
to have recourſe to any other means of interpretadon. 
But ſometimes a mans words are obſcure ; ſometimes 
they are ambiguous; and ſometimes they expres bs 
meaning ſo imperfectly, as either to fall ſnort of his in 
tention and not expreſs the whole of it, or elſe to ex: 
ceed his intention and expreſs. more than he deſigned 
In any of theſe caſes we muſt have recourſe to ſome. 
other means of interpretation, that is, we muſt make 


uſe of ſome other ſigns or marks, beſides the words of 
d Grot. ibid. FII. IV. A 
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the ſpeaker or the writer, in order to collect his mean- 
ing. Theſe other figns or marks are what Grotius 
-anks under the general head of probable conjectures. 
If we attend to this account of interpretation, to the 
end, that'it has in view, and to the means, that it em- 
ploys to come at this end, it will help us to diftinguiſh 
interpretation from ſome other arts, with which it is 
frequently confounded, © | 

Both the end and the means of interpretation will 
diftingurſh it from criticiſm.” The end, which criti- 


writer; whether, for inſtance, the writing, that is be- 
fore us, is forged or genuine; whether any parts of ir, 
or at leaſt any material parts, have been foiſted in, or 
omitted, or eraſed, or altered. The end, which inter- 
pretation atms at, is to find out what was the intention 
of the writer ; to clear np the meaning of his words, if 
they are obſcure; to aſcertain the ſenſe of them, if they 
are ambiguous ; to determine what his deſign was, 


quiring what means the critic makes uſe of, we may be 
ſure, that they cannot be the ſame wich thoſe, that are 


work does not begin, till the critics is ended. We muſt 
be in poſſeſſion of the writers genuine words, before 
we can either ſhew from them what his intention was, 
or can have any grounds for calling in the aſſiſtance of 
conjectures to clear up their meaning, to aſcertain their 

ſenſe, or to determine, that the intention of him, who 
uſed them, is in any reſpect different from what they 
"Xpreſs, It is one thing to determine, whether a wri- 
ung, that is before us, is the genuine will of the per- 
on, whoſe will it is pretended to be; and another to 
U 3 determine 


| ciſm aims at, is to find out what were the words of a 


where his words expreſs it imperfectly. Without en- 


made uſe of by the interpreter: for the interpreters 
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determine what was the intention of the teſtator in that 
will. The former of theſe points muſt be ſettled, before 
the latter can properly come into queſtion. We might 
indeed be able to clear up the meaning of the perſon, 
who dictated that writing: but this would not deter. 
mine the meaning of the teſtator with any certainty, 
if there was any doubt, whether that writing was his 
genuine will, or not; unleſs this doubt was fir 
removed. 
Sometimes we are at a loſs to nd on- writer 
meaning, merely becauſe we cannot read his writing: 
this obſcurity may be occaſtoned by his uſing either: 
cypher, or abbreviations, or a hand, that we are unac- 
quainted with. But the clearing up ſuch obſcurities 
theſe is not the proper object of interpretation. It i 
indeed the buſineſs of interpretation to find out the 
meaning or deſign of a writer. But then it ſuppoſe, 
that we are in poſſeſſion of his words. And where ne 
cannot read his writing, the difficulty of making out 
his meaning ariſes from our want of knowing what Þ 
words are. 

It is not very eaſy to determine exactly, where te 
provinces of the grammarian and the lexicograpber 
end, and the province of the interpreter begin 
But though theſe provinces run into one anothet᷑ a 
their confines, they are diſtin enough at their fe- 
moteſt extremities. The boy, who is learning the 
hebrew language by the help of his grammar and lis 
lexicon, is certainly not employed in the ſame province 
with the divine, who ſettles the intent of the levitici 
lawgiver. And yet the divine is frequently indebted 0 
nothing elſe but his ſkill in the original language i 


his diſcoveries of the meaning of the law. Interpret 
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tion certainly ſuppoſes us to have a competent know- 
| ledge of the language, which the writer made uſe of, 


whoſe meaning we are to find out. Till we have ac- 
quired ſuch a knowledge as this ; we cannot ſay, whe- 
ther his words are clear or obſcure, whether they are 
ambiguous or preciſe, If we are able to read the cha- 
rafters, in which he wrote, or if what he has written 
is read to us by any one elſe; the words will be only 
empty ſounds, and cannot convey any meaning at all. 
We may, if we pleaſe, call our own ignorance of his 
language an obſcurity in his writing : but it is ſuch an 
obſurity, as is not to be cleared up by the topics of in- 
terpretation, but by the lexicon and the grammar. We 
do indeed call a man an interpreter who tranſlates what 
is ſpoken or written in a language, of which we are 
ignorant, into another language, with which we are 
better acquainted. But ſuch a man only ſupplies the 
place of a lexicon and a grammar; and if we would 
ſpeak diſtinctly and properly, he is rather to be called 
a tranſlator, than an interpreter. He gives us the words 
of the ſpeaker or of the writer ; and then by means of 
the words, or of other conjectures, if ſuch conjectures 
are neceſſary, we are to make out the ſpeakers or the 
writers meaning. It ſeems to be an ignorance of the 
lame fort, though in a leſs degree, which makes any 
writing obſcure, where we have a competent knowledge 
of the language, but are not perfect maſters of it. This 
happens ſometimes even m our mother- tongue, in which, 
if there are no other words not generally underſtood, 
there are at leaſt many terms of art, which are a fort 
of language by themſelves, and are not fully underſtood 
by the generality of the people, but by ſuch only, as 
have been employed in the trade or profeſſion, or have 

U 4 ſtudyed 
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ſtudyed the ſcience,” to which thoſe terms belong, 
When a mans meaning, in what he ſpeaks or writes; s 
obſcure, becauſe, he uſes ſuch words as theſe; it can 
ſcarce be looked upon as the province of interpretation 
to explane it. The only way of clearing up the obſcu- 
rity is to get a fuller knowledge of the language: this 
may be done by having recourſe to thofe, who'undet- 
ftand the terms of art or other words, that ocraſfien 
the obſcurity : but then they, to whom we thus have 
recourſe, only inſtruct us in the language, and may be 
looked upon as tranſlators : becauſe the inſtruction, 
which they give us, conſiſts in nothing elſe but in ſub 
ſtituting a word, that we do underſtand, into the place 
of another, that we do not underſtand. But ſince: 
technicator other dictionary would do all for us, that tie 
do; if we will call this by the name of interpretation, we 
may as well grve the ſame name to what we do, when 
we learn a language, of which we were totally i igno 
rant before. In languages, of which we have a compe- 
tent knowledge, but not ſo. perfect a knowledge, 
we have of our mother · tongue, this ſort of obſcunty 
is more frequent: and as we are rather indebted'to 
nice obſervations of our own upon the language, than 
to a grammar or a lexicon, for the clearing up ſuch 
obſcurities ; we look upon what we do, when we cler 
them vp, as a fort of interpretation. But yer ſince theſe 
obſervations chiefly conſiſt in comparing the ſenſe; in 
which the ſame words are uſed upon different occa- 
ſions ; all, that they lead us to, ſeems to be nothing 
more, than the common uſe of words in the language 
of the writer. We are conſtantly making the lite 
obſervations upon our mother-tongue' in our ' daily 
E without knowing that we do make * 

An 
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And as ſtudy and attention fix them in our memo- 
ries; when we make them upon other languages; ſo 
the frequency of them — eg = _ TP 
of our own country: 

There are indeed another fort of ata which 
confi] in etymological refinements. But theſe are as 
likely to miſlead, as to aſſiſt us, in giving the proper 
ſenſe to the words either of our on or of any othet 
language. All words have their meuning originally 
from nothing elſe but the common conſent of thoſe, 
who uſe them. Their true ſiguification therefore is to 
be determmed by this common conſent, which muſt be 
looked for, not in the etymology of the words, but in 
common uſe and cuſtom. We may take pains, or may 
amuſe ourſelves, in finding out the roots of words, and 
in deriving them from theſe roots by rules of etymo- 
logy. But when we have done all, that we can do, in 
this way; an ordinary man, who has no other verbal 
common diſcourſe in the language, to which theſe 
words belong, will be more likely to give them their 
true ſenſe, than we ſhall be with all our refinements; In 
dead languages this ſort of learning ſeems to have ſome 
uſe. We are forced' to have recourſe to its help, where 
we can get no better: we are forced to gueſs at the 
lenſe of a word, which is uſed but ſeldom, or perhaps 
only once, by the ſenſe: of the root, from which” that 
word is derived. But this can never be done with any 
appearance of reaſon, unleſs the root is uſed more fre- 
quently, than the word itſelf: becauſe otherwiſe the 
ſenſe of the root will be as uncertain, as the ſenſe of 
the word. And even where the ſenſe of the root is 
better aſcertained, a few ſliglit obſervations either upon 
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our on language, or upon any other, that we are wel 
acquainted with, will ſerve to ſhew us, that derivative 
words have often a very different ſenſe, from what w 
ſhould have imagined them to have, if inſtead of 2. 
tending to their common uſe, we > DA attended only tg 
their etymology, 

However, though the mere wy rang i certainh 
employed i in a different province from that of interpte 
tation; yet ſince a more exact knowledge of language, 
than the grammar or lexicon can teach us, is frequent 
ly required to clear up the meaning of a ſpeaker of 4 
writer, where it is obſcure ; we may well conſider thi 
knowledge as having a ſhare in the buſineſs of in: 
pretation. 

III. Interpretation, as we have ndr e 
conſiſts in finding out or collecting the intention of 
ſpeaker or of a writer either from his words, or from 
other conjectures, or from both. It may therefore be 
divided into three ſorts, according to the different 
means, that it makes uſe of, for obtaining its end. 
Theſe three ſorts of interpretation are literal, rational, 
and mixed. Where we collect the intention of the 
ſpeaker or the writer from his words only, as they le 
before us, this is literal interpretation. Where bs 
words do not expreſs his intention perfectly, but either 
exceed it or fall ſhort of it; ſo that we are to collect i 
from probable or rational conjectures, only, this 
rational interpretation. And where his words, thoug} 
they do expreſs his intention, when they are right! 
underſtood, are in themſelves of doubtful meaning. 
and we are forced to have recourſe to the like con- 
jectures to find out in what ſenſe he uſed them; thi 


ſort of interpretation is mixed, it is partly literal 4 
part} 
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partly rational; we collect the intention of the ſpeaker 
or the writer from his words indeed, but not WN 
the help of other oonjectures. 

IV. © If the words and the redn of a writing Rules of 
xre clear and preciſe, we ſcarce call it interpretation to ba. 
collect the intention ef the writer from thence. But tion 
the definition of interpretation will beſt inform us 
whether it is to be called by this name, or not. Inter- 
pretation conſiſts in collecting the intention of a man 
from the outward ſigns, that he makes uſe of to declate 
his intention: it muſt therefore certainly be one branch 
of interpretation to collect his intention from his clear 
and preciſe words, as they lie before us. The only 
reaſon, that we can have to doubt, whether this is to 
be called interpretation or not, is, that we conmonly 
include ſomething of art, or ſkill, or ſagacity, in our 
notion of interpretation : and there does not ſeem to be 
my art, or ſkill, or ſagacity, in finding out a mans 
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rent BW meaning, where his words expreſs it clearly and pre- 
end. ciſely. That this is the reaſon of our doubt appears 
onal, from our readineſs to give the name of interpretation X 
de to our collecting the intention of a writer from his 1 
7% words only; when there is any obſcurity ariſing either ; 
; 5 from unuſual words or from a perplexed conſtruction, \ 
ither which cannot be removed without more ſkill in the ' 
0 WH language, that he writes in, than moſt people are ; 
IS Þ BY maſters of. But certainly if this is to be called i interpre- | 
ugh tation, we may as weil give the ſame name to our col- | 
1 legung of bis intention from his words only, when there 
ung, WY is no ſuch obſcurity : becauſe though ſome art or kill | 
cis neceſlary to remove that obſcurity, it is not properly 
* the art or ſkill of an interpreter, but of a grammarian | | 
* * Grot. Ibid. 5 II. III. | 
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or F lexicographer. Sometimes however, wherealiths 
tention, of a writer is to be collected from bis plane 
words, we call it interpretation Without any 'ſcruple, 
Suppoſe, that we had a will before us, which is to be 
interpreted, and that I was to contend for a rational in 
terpretation of it: if you were of a different opinion 
from me, you would expreß this opinion by ſaying; 
that we ought to follow the literal interpretation. Now 
as I, by contending for a rational interpretation, mein 
that we are to collect the teſtators intention from 
ſomething elſe beſides his words; you by contending 
on the contrary, that we ought to follow a literal in- 
terpretation, muſt mean, that we ought to collect his 
intention from his words only. Thus, though we doubt 
whether literal - interpretation, which conſiſts in col 
lecting a mans intention from his words only, is to be 
called interpretation, when we conſider it alone; we 
have no ſuch doubt, when we come to compare it 
with another ſort of interpretation, which conſiſts in 
collecting his intention from un elſe — 
his words. 

The principal ule to be obGrved i in literal interpeb 
tation is to follow that ſenſe, in-reſpe& both of "the 
words and of the conſtruction, which is agreeable to 
common ule, without attending to etymological fancies 
or grammatical refinements. We have already ſeen 
the reaſon, why we are to attend rather to common 
uſe, than to etymology, in determining the ſignification 
of words. And if the reader underſtands what I mean 
by grammatical refinements, he will readily ſee a rea- 
ſon, why we are to attend to common uſe rather than 
to them. By grammatical refinements then I mean 
ſuch rules of conſtruction, as are not juſtified by the 
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comtnon uſage of the language before us, and have 
nothing elſe to ſupport them, but ſome groundleſs 
conjecture or ſome ſuppoſed analogy between this lan- 
guage and others. The rule, when it is thus explaned, 

will be found not to differ from one, | which is more 


commonly laid down: we are uſually directed in inter- 


pteting writing to follow the literal and grammaticat 
ſenſe; the literal ſenſe, as to the words thetnſelves, and 
the grammatical ſenſe, as to the conſtruction of them. 
In this rule, we are to underſtand by the hteraMenſe fuck 
+ plane ſenſe of the words, as cuſtom and uſage has 
given them, and not ſuch an etymological ſenſe as 
fancy may have invented. And by the grammatical 
ſenſe we are to underſtand that ſenſe, which ariſes 
from ſuch a grammatical conſtruction, as the like cuſ- 
tam and uſage will ſupport, and not that refined ſenſe, 
which depends upon a conſtruction ſupported only by 
ſuch rules of grammar, as, inſtead of being copied from 
common uſe, are intended to over · rule its authority. 
The locrians cotning into the extreme parts of Ca- 
labria found the ſicilians in. poſſeſſion of it. But the 
ſicilians, being alarmed at their unexpected arrival, 
made a league with them, in theſe words — That the 
locrians would preſerve amity with them, and would 
allow them to enjoy that country in common with them- 
ſelves, as long as they ſnould tread upon this earth and 
have theſe heads upon their ſhoulders. - The locrians, 
when they came to ſwear to this contract, had-firit' 
put earth in their ſhoes, and had-privately faſtened 
upon their ſhoulders heads of garlick.- And as ſoon as 
they had taken the oath, they threw- the earth out of 
their ſhoes and the heads of garliek from their ſhout- 
ders; and upon the firſt opportunity drove the ſicili- 
ans 
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ans out of the country. In common uſe the literal an 
grammatical ſenſe of theſe expreſſions — As long ad w 
tread upon this earth; and as long as we wear theſe heady 
upon our ſhoulders = are equivalent to our ſayinga«y 
long as we live.. ' The'locrians might indeed call then 
a literal and grammatical ſenſe But it is ſuch a lire 
and grammatical fenſe, as common ufage know. yg. 
thing of. When Temures had artickd' with cho gart 
fon of Sebaſtia, that no blood ſhoutd be ſhed; he 
dered all the priſoners to be buried alive. - He might 
fay, that he kept to the letter and to the grammar u 
his articles; for though he took away the lives of fig 
priſeners he did not ſhed their blood. But not i 
ſhed their blood; — when the words are 'underſtogd 
according to ſuch a literal and grammatical ſenſe, 
common uſage has given them; does not barely mem 
— Not to kill them by letting out their blood; it mem 
not to kill them at all in any manner whatſoever: 

We may now perhaps be able to reconcile this ſcem- 
ing contradiction; that the lireral and grammatica pe. 
formance of a contract is not a due oſ itz 
and yet that every contract is to be underſtood abi 
ing to the literal and grammatical ſenſe of the worth, 
in which it is expreſſed. By the literal and grammidtiat 
ſenſe we ſometimes mean ſuch a ſenſe, as the word! 
will juſt bear, and ſometimes we mean ſuch n ſenſe 
common ule has given them. All contracts ought 0 
be underſtood according to this latter ſenſe; and a pe- 
formance of them according to n ene lenſe n 
a due performance. 1 9003 SON 

V.“ Where the words of a contract, or of a will or of 
a law, may be fo ſtrained as to admit of a ſenſe, which, 

« Grot Ibid. FIV 
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though it does not hurt the grammar and is not in- 
uſage will not juſtify; we can ſcarce call theſe words 


on as ambiguous, when they will admit of two or 
more ſenſes, and either of theſe ſenſes is equally agree 
able to common uſage. This is frequently the caſe: 
and when it is; inſtead of appealing to common uſage, 
which is the ſole principle of literal interpretation; we 
muſt have recourſe to mixed interpretation, and muſt col» 
k& the intention of the ſpeaker, or of the writer, part» 
y from his words, and partly from other conjectures. 
When we have no, reaſon to believe, that his words 
expteſs his meaning imperfectly, that is, that they ex- 
peels either more or leſs than he intended; we are to 
look for his intention within the literal and grammati- 
al ſenſe of his words: but becauſe his words will ad- 
mit of two or more literal and grammatical ſenſes; and 
common uſage will not fix the preciſe ſenſe, in which 
he uſed, them; we 1 have recourſe to other con- 
{tures to fix it. 

The renn of a writings whether it is a wy or 
a will, or a contract, depends ſometimes upon the 
Gubtful ſenſe. of a-fingle- word, ſometimes upon the 
doubtful conſtruction of a ſentence, and ſometimes 
upon a compariſon of one part of the ſame writing 
wth another, or of the writing, which is before us, 

Wh ſome. other writing, which came from the fame 

hand, If the law orders, that a perſon ſhall do a certain 

« within the ſpace of two, three, or more, months, 

rom ſuch a particular time; the intention of the law- 

maker is doubtful as to the time limited; and this 


doubt ariſes from the ambiguous ſenſe of the ſingle word 
month, 


For words are then only to be looked up- 
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INSTITUTES OF B. ll. 
month, which may mean either a calendar month, rf 
month conſiſtiug of twenty eight days. Common uſ 
will not determine the ſenſe for ua: becauſe: in am 
mon. uſe the ſame word is uſed in both theſe ſenſe, 
I bequeath all my plate to my. elder ſon, exceptions 
thouſand ounces, which I bequeath ta my younger ſa, 
after my. deceaſe, deliuer to the younger one thouſui 
ounces of. my ſaid plate, of ſuch ſort and ſuch pic 
as he. pleaſes. . The conſtruction oi the ſentence will 
make it. doubtful which of my two ſons the word 
be refers to, whether I intended to leave the chi 
of the ſort and of the pieces to the elder or to the 
younger. The levitical law ſays — * It brethren dati 
together, and one of them die, and have no ſonz the 
wife of the dead ſhall not marry without, unto a firans 
ger; her huſbands brother ſhall go in unto her, and take 
her to him to wife. If we were to read only this chuſe of 
the law, we, ſhould have no doubt about the meaning uf 
the word — ſon, but ſhould naturally. conclude, that it 
is uſed in its common acceptation for a male child, and 
conſequently that, though the deceaſed brother hal 
daughter, the ſurvivor is bound to marry the widow! 
of the deceaſed. But then, in the original language u 
the law, the word ſon is ſometimes. uſed generally 
ſignify any child either male or female: and we find, 
that where a man died without a male child, the ſame” 
law, in another part of it, ſubſtitutes his daughter into 
his place and conveys the inheritance» to her. From 
comparing theſe two parts of the law together it be · 
comes doubtful, whether the word ſon, in the former 
of them, is uſed in its ſtricteſt ſenſe for a * child 


* Deut.XXV. 5. Numb. XXVIL 8. 
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oaly, or in its general ſenſe for any child of either ſex. 
The common uſe of the word will juſtify eicher ac- 
ceptation: we muſt therefore have recourſe tu ſotne- 
thing elſe, beſides the word, and the common uſe of 
it, to collect the intention of the latmaler... 
When ' Puffendorf is to ſhew, how a dlauſe in a 
law, which-is preciſe and determinate in itſelf; becomes 
ambiguous; by comparing it with ſome- other clauſe 
either in the ſame law, or in à different law, which 
came from the ſame legiſlator; he makes vfe of ſuch 
inſtances, as belong to another head. One law, fays 
he, enacts, that a ſtatue ſhall be erected in the gymna- 
um in honour of any perſon, who kills a tyrant. 
Another law enacts, that no woman ſhall have a ſtatue 
n the gymnaſium. Now it happens, that a woman 
kills a tyrant. Here indeed it will be a queſtion, what 
s the intentiom of the lawmaker, when ſuch a caſe 
happens. But the queſtion does not ariſe from any 
ambiguity, that there is in the words of cither of theſe 
lavs, when it is compared with the other. The words 
af each law are clear and preciſe, not only when the 
avs are conſidered ſeparately, but likewiſe, when they 
ae compared together. The doubt ariſes from the 
mpoſlibility. of complying with both the laws, in this 
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may neglect moſt conſiſtently: with the intention of the 
lgiſlator. In. this inſtance; we are not to collect his in- 
tention, as we do in ambiguous laws, from mixed in- 
terpretation, ſo. as to act up to his words, but to give 
hole words, which are doubtful in themſelves, a preciſe 
nd determinate ſenſe by conjectures: we are left to 
dec his intention by rational interpretation, or from 
au.. xn. vl. | 

only VOL. II. r con» 


particular caſe : and the queſtion is, which of them we 
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tention is in ſome particular caſe, which makes it im- 
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conjecture only: for whichever of the two laws we 
comply with, it is impoſſible, that we ſhould in any 
ſenſe act up to the letter or keep within the words of 
the other. Another of his examples is taken from z 
law, which by a particular accident claſhes with itſelf 


The law ſays, that a woman, who has been raviſbed, 


ſhall have her choice, either to compel the man, by 
whom ſhe was raviſhed, to marry her, or to have hin 
put to death. The ſame man has raviſhed two women, 
One of them demands him in marriage; the other de- 
mands his life. We may have an uſe for this example 
hereafter, but this is certainly not the proper place for 
it. The caſe here ſuppoſed does not make the words of 
the law ambiguous, but makes it impoſſible to comply 
with it in all its parts. The intention of the'lawmaker 
is indeed doubtful. But this doubt does not ariſe fron 
any ambiguity introduced into his words by the acci- 
dent here ſuppoſed. The doubt is, which part of the 
law he would have us comply with, when we cannot 
comply with both. And this doubt is not to be derermin- 
ed, by ſettling the preciſe meaning of his words from 
conjecture. We here have recourſe to conjecture for i 
very different purpoſe, for the purpoſe of finding out at 
intention, which is not expreſſed in his words, in in 
ſenſe of them whatſoever, Grotius reduces all queſtions 
of this ſort, to the head of ® rational and not of mitted 
interpretation: he does not treat of them, when he | 
enquiring what conjectures are to be made uſe of 0 
find out the intention of the lawmaker, where bi 
words will admit of more ſenſes, than one; but whe! 
he is enquiring how we are to find out what his It 
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poſſible to act up to any intention, chat the letter of 
the law, expreſſes. 

VI. In mixed interpretation, "where the intention of Three 
the writer is expreſſed in his words, but the words are on or 
ambiguous and will admit of more ſenſes than one, fo terpreta- 
that we are forced to have recourſe to rational conjectures ton. 
in order to determine, in which of the ſeveral ſenſes the 
words were uſed; the topics, from whence our con- 
ſectures are drawn, ate either the ſubject matter of the 
writing, or the effect, that it will produce, aceording 
as we conftrite it in this or in that ſenſe, or laſtly tome 
circumſtarices; that are connected with it. 

VII.“ When any words or expreſſions in a writing are Words ars 
of doubtful meaning, che firſt rule in mixed interpre- bang 
ation is to give them futh a ſenſe, as is agreeable to agreeably 
the ſubje& matter, of which the writer is treating. For — 
we are ſure on the one hand, chat this ſubject · matter ter. 
was in his mind, and can on the other hand have no 
reaſon for thinking, that he intended any thing, which 
is different from it, and much leſs, that he intended any 
thing, which is inconſiſtent with it. If a truce is agreed 
upon for thirty days; the word — day — muſt mean a 
natural day conſiſting of twenty four hours, and not an 
artificial day, or that ſpace of time, during which the ſun 
i above the horizon. This latter ſenſe is inconſiſtent with 
the ſubjet' matter of the agreement. For a truce is a 
continued ceſſation of arms: and there can be no corti- 
nued ceſſation of arms for thirty days, unleſs it is for 
thirty natural days: becauſe thirty artificial days are 
not a continued ſpace of time, but are interrupted by 
as many nights. When St. Peter had heard upon what 
occaſion Cornelius had Tent for him; he begins his diſ- 
courſe with ſaying, that God is no reſpecter of perſons, 
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ciples of the light of nature, will be abke rewarded by 
him in a world to come; or elſe that perſons: of all na. 


the will of God, were alike deſigned by him to be ad- 


mitted into the chriſtian coyenant. The ſubject matter, 
upon which the apoſtle was ſpeaking, will determine u 


ciples of the light of nature, though they reject tie 


INSTITUTES OF B. I. 


but that in every nation he, that feareth him, and work. 
eth righteouſneſs is accepted with him. We may under. 
ſtand St. Peter to mean either, that perſons of all nations 
whether they receive or reject chriſtianity, if they only 
fear God and work righteouſneſs according to the prin. 


tions, as well as the jews, provided they are ready to do 


to give this latter ſenſe to the doubtful expreſſion of be. 
ing accepted with God. The caſe before him was that 
of a religious gentile, who had been called by God tothe 
knowledge and belief of the goſpel, and was deſirous, 
if it might be, of being inſtructed in that knowledge 
and of receiving that faith; at a time, when the 
apoſtles, as well as the other chriſtian converts, were 
of opinion, that this was the particular privilege of the 
jewiſh nation, His intention therefore, if we judge of 
it by the ſubject, upon which he was ſpeaking, muſt 
relate to ſuch acceptance only, as conſiſts in being al- 
mitted into the chriſtian covenant, Whether God vil 
reward thoſe hereafter, who live according to the prin- 


belief of the goſpel, was a ſubject, that did not then 
come before him. If therefore, when he ſays, that in 
all nations they, who fear God and work righteoulneb, 
are accepted with him, we ſuppoſe his intention to be, 
that whoſoever lives according to the principles of tbe 
light of nature, though he rejects the goſpel, ſhall be 
equally admitted to the future rewards of heaven, with 
thoſe, who receive it; we give his words a groupdlel 

meaning 
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meaning; becauſe we give them ſuch à meaning as 

does not appear from the ſubject· matter to have been 

ade Winch e ch Peer 

VIII. The ſecond rule, in mixed interpretation, is Word. are 
to give all doubtful words or expreſſions that ſenſe, 8 e 
which makes them produce ſome effect; this effect as to pro- 
muſt in general be a reaſonable one; and it muſt Iike- duch 2, | 
wiſe be the fame, that the lawmaker or the teſtator or effect 

the contrafter intended to produſſe. 

Firſt; All doubtful words or expreſſions are to be 

taken in ſuch a ſenſe, as will make them produce ſome 

effect; that is, they are ſo to be conſtrued, as to give 

them ſome meaning: for to take them in any ſenſe, 

that will make them produce no effect, is in reality to 

ave them no meaning at all. The rule therefore of 

king all doubtful words or expreſſions in ſuch a ſenſe, 

is will make them produce ſome effect, amounts to the 

ine thing, as if we had ſaid, that all words are to be 

nſtrued in ſuch a manner, as will give them ſome 

eing. Any other conſtruction of them, inſtead of 

pointing out the intention of the writer or the ſpeaker, 
uppoſes him to have uſed the word without any inten- 

Jon at all. If the teſtator, as we juſt now ſuppoſed, 

equeaths all his plate to his elder ſon, except one thou- 

and ounces, which he bequeaths to his younger ſon, 

d directs that the elder ſhall, at a certain time, deli- 

er to the younger one thouſand ounces of the ſaid 

ate of ſuch ſort and ſuch pieces, as he pleaſes ; this 

e would determine the intention of the teſtator to 

e been, that his younger ſon ſhould have the choice 

ne fort and the pieces. The ambiguous words —of 

ch fort and ſuch pieces as he pleaſes — would in the 


"Trot, ibid. 5 VI, 
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contrary conſtruction be needleſs, and produgs,an 
effect. If the choice had been intended for the eldeꝶ ſons 
the teſtator would have had no occaſion, e 
words, For by leaving alli his plate to the elder 

one thouſand ounces of it, which the elder, within 2 | 
certain time is to deliver to the younger, the fort and 
pieces to be delivered would. of. courſe have heenat the 
option of the elder; ſince. the younger would: by the 
will have had no claim but to a certain weight of plat. 
When therefore the teſtator goes on, and, lays, that i 
ſhall be. of ſuch. ſort and ſuch pieces, as he pleaſes; to 
give theſe words any meaning or to make. them pro: 
duce any effect, which would not have been produced 
without them, it muſt hava been the intention of ts 
reſtator to transfer the choice to the younger from tix 
elder, to whom of courſe it ales n Nl 
he had not added this clayſa. 

Secondly: ambiguous words or —— are e fone 
times capable of two ſenſes, and will produce ſome 
effect in either of the tua The rule then goes falle 
and ſays, that che effect muſt be a,reaſanable one. No 
other effect can be ſuppoſed ta have been in the ſpeake? 
or writers intention; becauſe na man can be 
to intend what is abſurd, ar uureaſonable. We met 
with an example in Puffendorf, which belongs rate 
to this head, than to that, under which he mentions. 
Labeo having agreed by a Jeagye with Antioclus, UF 
the latter ſhould give up hal his ſleet, cut every N hi 
in two. The words would perhaps admit of this c 
ſtruction; and would certainly produced forme effect, 
they were thus conſtrued. But it is fuch-an effect, 
can never be ſuppoſed to have been in the mind of N 
tiochus, when he agreed to theſe conditions ; becauſe 


vn. NATURAL LAW. 

a m unreaſonable and abſurd one. If the words will 
Amit of this meaning, yet it could not be his meaning: 
by "agreeing to part with half his fleet, he cannot 
be ſuppoſed to have conſented, that the half, which he 
parts with, ſhould be underſtood in ſuch a fenſe, as 
would in effect deprive him of the whole. 
All civil laws and all contracts in general are to be 
ſo conſtrued, where the words are of doubtful mean; 
ing, as to make them produce no other effect, but 
what is confiſtent with reaſon or with the law of nature. 
And where men live in a ſtate of civil ſociety all doubr- 
ful words in any of their contracts with one another are 
to be conſtrued in that ſenſe, which will produce an effect 
that is conſiſtent with the civil laws of the ſociety, to 
which they belong. For where nothing appears to the 
contrary, the preſumption” is, that they meant what 
they ought to mean, or chat they deſigned nothing, 
but what the law allows. Fhus if the civil law has fixed 
the intereſt of money at flve pounds, for the loan of an 
hundred pounds, for one year, and the lender ſtipu- 
lates for the payment of fifty ſhillings at the end of 
ſ months; we muſt here by the word — month — 
underſtand calendar months. The word indeed would 
produce ſome effect, if we were to conſtrue it to mean 
months of twenty eight days or four weeks; but this 
effect would be inconfiftent with the law: becauſe it 
vould make the intereſt higher, than according to the 
rate of five pounds fot one year. 
Thirdly; * Grotius ranks the reaſon of a law amongſt 
thoſe topics of mixed interpretation, which are drawn 
from its circumſtances : bur I ſhould rather chuſe to 
rank it amongſt thoſe, which are drawn from its effect. 
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ſuch a meaning, as will make the law produce the effect 
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The reaſon or final cauſe of a law conſiſts in the end 
which the legiſlator intended to obtain, or in the eſſed, 
which he intended to produce, by making the lan 
And when we argue, that any ambiguous wards, which 
we meet with in a law, muſt be underſtood in one pu- 
ticular ſenſe, rather than in any other, which they 
might poſſibly admit of, becauſe this particular ſenſe is 
agreeable to the reaſon of the law; our meaning is 
that in this ſenſe of the words the law will produce 
the effect, which the legiſlator intended to produce 
by it. ? rc wn 
The reaſonableneſs of this topic of interpretation i 
evident. For fince the reaſon of a law conſiſts in the 
end, which the lawmaker intended to obtain, or in the 
effect, which he intended to produce by it; and 
ſince he cannot be ſuppoſed to intend the end, without 
intending the means; if we give his words ſuch 2 
meaning, as is agreeable to the reaſon of the law, d 


which he intended to produce by it, we give them 
ſuch a meaning, as is agreeable to his intention. 
Our author cautions his readers not to confound the 
meaning of a law with the reaſon. of it; but he doe 
not explane either the one or the other diſtinctly enough 
to point out the mark of difference between them. 
Ibe meaning of a law is the deſign of the lawmaket 
in reſpect of what he commands or forbids. The re- 
ſon of a law is his deſign in reſpect of the end dt 
purpoſe, for which he commands or forbids it. If 
the words of a law, where it commands or forbids 
any action, will admit of more ſenſes, than one; thi 
ambiguity. renders the meaning of the law uncertain, or 


leaves it doubtful what action the lawmaker deſigns 
(0 
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to command or to forbid. At the ſame time the reaſon 
of che law may be expreſſed in ſuch clear and preciſe 


words, as to leave no doubt at all about the ultimate 
effect, which the lawmaker deſigned to produce, or 
about the end, which he deſigned to obtain, by what he 
has commanded or forbidden. The rule here is, that 
the meaning of the law is to be determined by the 
reaſon of it, or that the deſign of the lawmaker, in re- 
ſpect of what he commands or forbids by the law, is 
to be collected from the effect, which he W 
mately to produce by it. 

A levitical law, which has been already explaned, will 
help to illuſtrate this rule. The law ſays — Thou ſhalr 
not take a wife to her ſiſter to vex her, to uncover her 
nakedneſs beſides the other in her life-time. — Now 
the idiom of the original language has left the meaning 
of the law doubtful in reſpect of what is forbidden: it 
8 not certain, whether the lawmaker deſigned to for- 
bid the marriage of a man with the ſiſter of his firſt 
wife in particular or whether he deſigned to forbid a 
marriage with any ſecond wife at all, in the life-time 
of the firſt. But the reaſon of the law is expreſſed pre- 
ciſely enough to leave no room to doubt about it: 
whatever was here deſigned to be forbidden, the legif- 
ator in forbidding it deſigned to guard the domeſtic 
happineſs of the firſt wife— Thou ſhalt not take a wife 
to her ſiſter to dex ber. If therefore we collect the 
meaning of the law from the reaſon of it, that is, if 
ve give the doubtful words of prohibition ſuch a ſenſe, 
as will make the law produce the effect, which the le- 
giſlator deſigned to produce by it; we muſt conſtrue 
It to be a general prohibition of marrying any ſecond 

wife 
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wife in the life-time of the firſt, and not a particuly 
prohibition. of marrying; the ſiſter of ſuch firſt wife: 
becauſe her domeſtic happineſs would be as likely to 
be diſturbed ; if her huſband in her hfe-time marryed 


any ſecond wife; as if he married her own ſiſter. 
Some caution however is neceſſary. to be obſervedlin 
applying this topic of interpretation. Before we attempt 
to determine the meaning of ambiguous words or ex- 
preſſions in any writing, by arguing from the reaſon, 
upon which the writer proceeded, or from the end, 
which he had in view; we muſt take care to ſhew, a 
evidently as we can, that we are in poſſeſſion of his 
true reaſon. For if there is. any doubt about this point; 
though the meaning, which we give to his words, may 
fuit exactly with the reaſon, which we ſuppoſe him to 
have had in view; our interpretation will be as doubtful 
in the concluſion, as it is in this firſt principle. The 
ſafeſt ground to ſtand upon is what the writer hitnſel 
affords us: when the legiſlator has planely declared the 
reaſon of the law in the body of it; we may argue 
from thence with certainty : but when we are left to 
collect it by ſome other means, the foundation of our 
argument will be only conjectural: and the juſtneſs of 
our interpretation of the law will depend upon the ev: 
dence, by which our conjectures about the reaſon of it 
are ſupported. 
Words of IX. There are numberleſs * circumſtances of laws, 
« 4 or contracts, or wills, which may help to aſcertain the 


writing meaning of the writer, where he has made uſe of any 


— ambiguous words or expreſſions. Grotius divides thel 


by its cir- circumſtances into two forts, into ſuch as are conned- 


c -:nllan- 
ces. ted with the writing in origin only, and ſuch as WF 


rot. Ibid, 


connected 
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connected with it in place as well as in origin. To theſe 


cumſtances, which ſeem to be connected with a law, 


origin or in place. 

When the words of a law, or a contract, or a will, 
are capable of two or more different ſenſes, ſo that the 
meaning of the writer is left doubtful ; what has been 
ſpoken or written by the ſame lawmaker, or contracter, 
or teſtator, upon ſome other occaſion, is a circumſtance 
of the doubtful writing. But whenever we alledge any 
thing as a circumſtance of a doubtful writing; and 
argue from it to aſcertain the meaning of the writer; 
it is neceſſary to ſhew, that the writing and what we 
ſo alledge have ſome connection with one another. 
For nothing, which is wholly unconnected with ſuch 
writing, can either be made uſe of to explane any 
ambiguous words in it, or with any propriety be 
called a circumſtance of it. The origin of what has 
been ſpoken or written by the lawmaker or contracter 


cumſtance of the law, or contract, or will in queſtion; 
they had both the ſame origin, and are connected with 
one another by coming from the ſame perſon. 

In doubtful matters it is reaſonable to preſume, that 
the ſame perſon is always in the ſame mind, where 
nothing appears to the contrary; that whatever was his 
deſign at one time, the ſame is likewiſe his defign at 
another time, where no ſufficient reaſon can be pro- 


fore of any writing will admit of two or more different 
ſenſes, when they are conſidered: ſeparately, but muſt 
neceſſarily be underſtood in one of theſe ſenſes rather 
than 


wo forts we may add a third: for there are ſome cir - 


or a contract, or a will, rather in "Tire, than either in 


or teſtator upon ſome other occaſion, makes it a cir- 


duced to prove an alteration of it. If the words there · 
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muſt therefore underſtand the legiſlator to mean in the 
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than the other, in order to make the writers meaning 
agree with what he has ſpoken or written upon ſome 
other occaſion; the reaſonable preſumption is, that this 
muſt be the ſenſe, in which he uſed them. ons 
We frequently apply this rule of interpretation, i in 
reading the works of any author either antient or mo- 
dern. If we meet with a paſſage, which is of doubtful 
meaning, we uſually make him, if we can, a commen- 
tator upon himſelf, by comparing this with ſome other 
paſſage in his writings. And whatever we find to have 
been his meaning, where he ſpeaks planely, we con- 
clude to have been likewiſe his meaning, l be 
ſpeaks doubtfully. 

The law of Moſes fays, — If thy brother be —_ 
poor and fallen to decay with thee, then thou ſhalt 
help him, a ſtranger or a ſojourner, that he may lire 
with thee : thou ſhalt not give him thy money upon 
uſary, nor lend him thy victuals upon increaſe. Here 
it is a queſtion, whether the legiſlator meant, that the 
iſraelites ſhould thus help a poor ſtranger, or that 2 
ſtranger ſhould thus kelp a poor iſraelite. For the words, 
which are wanting to make the ſentence complete may 
be ſo ſupplyed, as to give it either of theſe ſenſes. 
When J had occaſion before to mention this law, I en- 
deavoured to aſcertain the meaning of it by the helpot_ 
another, which came from the ſame legiſlator. Unto 
a ſtranger thou mayeſt lend upon uſury, but to thy! / 
brother thou ſhalt not lend upon uſury. This ſecond la 
puts a difference between an iſraelite and a ſtranger, in” 
reſpect of lending money to either of them, by allowing 
the iſraelites to lend upon uſury to ſtrangers, whilſt it 
forbids them to lend upon uſury to their brethren, We' 


forme? 
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former law, not that an iſraclite ſhould help a poor 
ſtranger by lending him money without uſury, but 
that a ſtranger, who was permitted to live amongſt the 
iſraclites, ſhould thus help a poor iſraelite: becauſe 
otherwiſe the two laws would be inconſiſtent with one 

mother; the legiſlator would in one of them NERF 


allow what in the other he expreſsly forbids. 
no When we explane a doubtful part of a law, or a con- 
ul tract, or a will, by the help of ſome other part of it; the 


cumſtance, which is connected with the clauſe to be ex- 
planed in place as well as in origin: as they both came 
from the ſame hand, ſo they are both feund together 
in the ame writing, 

Grotius might perhaps conſider the reaſon of a — 


and the reaſon, upon which it proceeds, may both be 
contained in the ſame writing, But this is not always 
the caſe: a legiſlator ſometimes only preſcribes what is 


reaſon, why he preſcribes it. And certainly the reaſon 
of the law, when it is left to be collected by other 
means, and does not appear in the ſame writing with 


connected with it in place. Nor can the reaſon of 
tie law be properly conſidered as a circumſtance, which 
connected with it in origin; whether ſuch reaſon 
ppears in the ſame writing with it or not. For the 
ſalon of the law ariſes from the nature of things or 

om the particular ſituation of thoſe, who are to be 
wing Wed by the law; whilſt the law itſelf ariſes from 
it e underſtanding and will of the legiſlator; it preſcribes 
nh a conduct, as in his judgment is moſt likely to 
— 9 


cauſe, which we make uſe of for this purpoſe, is a cir- 


a3 a circumſtance, which is connected. with the law in 
place and origin; becauſe the enacting clauſes of a law, 


to be done or to be avoided, without mentioning any 


the law, cannot be conſidered as a circumſtance, which 
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connected with a law in time. It may indeed be ſa 
to be connected with the law not only in time but i; 


the place, where the law was made, at or near the um 


The fuſt fort is the common practice, which preva 
made. The ſecond ſort conſiſts in what was done up 


of it. From the practice, which prevailed amongſt ti 
People at the time, when a law was made, we mi 


terpretation: it heips us in our conjectures about ik 


biguious words or expreſſions, that he has made uſe 
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be for the benefit of thoſe, who are in that particula 
ſituation. 
Contemporary practice is a circumſtance, which z 


place too: for it conſiſts in what was uſually done i 


of making it. But this is not ſuch a connection n 
place, as our author means, where he ſpeaks of eireum 
ſtances, which are connected with a law in place a 
well as in origin. He means, that a doubtful clauſes 
2 law and ſome circumſtance, which will help to ch 
up the. doubt, may be connected with one another 
being contained in the ſame writing. 

There are to ſorts of contemporary practice; ud 
either of them may be applyed to the purpoſe of ei 


planing any ambiguous words or expreſſions in a lan. 


amongſt the people at the time, when the law ms 


on the law in the times immediately after the makiy 


with ſome: degree of probability collect with what v 
it was made, what good the legiſlator Gln My to af 
vance or to ſecure, and what harm he deſigned to 

vent or to reſtrain. But this ſort of contempc 
practice, ſince this is the only uſe, that can be mad 
of it in interpreting laws, is only a remote topic ofi 


reaſon of the law; and then from the reaſon of the 
we aſcertain the meaning of the legiſlator in any 1 


Wit 
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When 1 ſpeak of what has been dene upon a law, 
ſoon after it was made; I do not mean what has been 
done upon it by any court of judicature, Which is an 
authorized interpreter of the civil laws of the ſociety. 
where the law was: made; but I mean the practice, which 
it produced amongſt the people, or what was done in 
conſequence of it by thoſe, who were obliged, and 
might be ſuppoſed willing to comply with it. 'Fhe 
practice of ſuch a court of judicature, that is, its de- 
termination of any queſtions, which have atiſen upon 
the law, inſtead of being means, which will help to 
interpret it, are themſelves authentic interpretations of 
it. Thus far indeed the practice of ſuch a court may 
be conſidered as a means of interpretation. Though 
the perſons, who : preſide there in later times, may 
have the ſame authority to interpret a law, that their 


predeceſſors had; yet what their predeceſſors have done, 


who were contemporaries with the legiſlator, will help 
to guide them in the uſe of this authority: becauſe ĩt 
will new them in what ſenſe the law was underſtood 
by thoſe, who had the beſt opportunity of knowing the 
true ſenſe either by adviſing with the legiſlator himſelf, or 
leaſt by ſeeing the ſituation of things, which led him 
to make the law. In like manner the effect, which the 
a produced in the behaviour of thoſe, who were ob- 
beed by it, and who hved at the time of making it, will 
help us to form a judgment about the meaning of the 
legiſlator, where his words have left it doubtful: both 
becauſe they had an opportunity either of finding out 
the reaſon of the law by their own obſervations, or of 
tearing it in their diſcourſe with others; and becauſe it 
s probable, that, if their practioe had not been agree- 
wle to the ſenſe of the legiſlator, he would have taken 
| Care 
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| care to correct it by explaning his meaning cory 


views in relation to the perſons, who were about him, 
in particular. By theſe means we are enabled to ſom 
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ciſely. 


A topic, which is much the an with one ** 


contemporary practice, may ſometimes be applyed wo 


interpret wills or oontracts: though perhaps, when iti 
thus r it cannot properly be called by the fame 


In the interpretations of wills we uſually om. 
fer 1 the bene of the We wher, ore of perſon 
he had about him; what their qualities, their condug, 
or their characters were; what was his own temper and 
diſpoſition; what views he had in general; and whit 


conjectures concerning the realon of any di- 
poſition of his goods, that he has made by his wil: 
and then the reaſon of the diſpoſition aſſiſts us in find- 
ing out the meaning of the words, in which it is ex- 
In like manner, where we are to interpret aj 


ambiguous clauſe in a contract, we attend to the ſicus- 


tion of .the parties, to the inconveniences, which that 
ſituation laid them under, and to the advantages, which 


it held out to them; we confider their temper and 
character, and examine into every circumſtance, NON 


might probably influence tem. 4 

We cannot apply the other ſort of contempdrary 1 
ctice univerſally to the interpretation of wills or of con- 
tracts. Laws operate at a diſtance of time: thoſe, who 


live many years, after the laws were made, are obligedto 
act upon them, and are therefore concerned to knoy 


their true meaning. But in length of time the meaning 
of a law may become doubtful, though it was clear and 
preciſe, when it was firſt made. And ſince by looking 


back into the contemporary practice, that is, into the 
6rd. practice, 
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practice, which the law produced in the firſt inſtance, 
we may ſee in what ſenſe it was then underſtood; a 
view of this practice will be a means of removing any 
doubts about the ſenſe of it, which are owing only to 
our remoteneſs from its original eſtabliſhment. But the 
obligation of wills or of contracts is commonly a tran- 
fient one z when they have been once duly acted upon, 
they have obtained the whole effect, which the teſtator 
or the contracteys had in view. If any doubts therefore 
ariſe about the meaning of a contract or a will; they 
commonly ariſe in the firſt inſtance, when there is no 
practice of paſt times, upon fuch contract or will, 
which might help to remove the doubts. But ſome- 
times ghings are diſpoſed of by a will or a contract for 
ſes, that are of long continuance: of this ſort are 
dotations in perpetuity for charitable uſes or for other 
purpoſes of the like fort. At a remote diſtance of time 
from the original benefaction, doubts may ariſe upon 
the words of the will, or of the contract, by which ſuch 
benefaction is: ſettled; either concerning the perſons, who 
are to diſpoſe of it ; or concerning the perſons, who 
may claim it, or who are capable of holding it; or 
concerning the reſtrictions, under which it is to be 
taken or holden. Here is an opportunity of having re- 


courſe to contemporary practice, in the ſame manner, 


as we have recourſe to this topic in the interpretation 
of laws. Though any practice, which began ſome time 
after the firſt ſettlement, will only ſhew their opinion, 
Who began it ; and though their opinion is no-more 
tO be relyed upon than our own; yet a practice, which 
began immediately with the benefaction, under the in- 
ſpection of the benefactor himſelf, where the donation 
was made by contract in his life-tint, or under the 

VOL. II. ; inſpection 
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Strict ard 
large in- 

terpretati- : | 
on whit ſenſe z that is, we do not always mean the ſame thing, 


practice as this may reaſonably be ſuppoſed to have 
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inſpection of his friends, who lived with him, where t 
the donation was made either by will, or by a contract, ren 
which did not take place till after his death; ſuch a the 


been agreeable to his meaning. 
X. The words — ſtrict or large, when they are ap- 
plyed to interpretation, are not always uſed in the ſame 


when we ſpeak of ſtrict or of large interpretation. 
Sometimes common uſage has given two ſenſes to the 
ſame word, one of which is more confined or includes 
fewer particulars; and this is called its ſtrict ſenſe; the 
other is more comprehenſive or includes more particu- 
lars; and this is called its large ſenſe. Thus the word— 
warehouſe—is ſometimes uſed in a large ſenſe to ſignify 
any place where a dealer in any ſort of goods or wares 
lays them up, till he wants to bring them out into a-place 
of fale: and it is likewiſe uſed in a ſtri& ſenſe to ſignify 
the very place of fale; and then is no otherwiſe di- 
ſtinguiſhed from a ſhop, than as the former is a cloſe 
and the latter an open place of ſale. When we meet 
with a word of this ſort in a law, and are doubtful in 
which of the ſenſes the legiſlator uſed it, we muſt have 
recourſe to ſome other marks, beſides his words, to 
aſcertain his meaning. Either of the ſenſes is within 
the letter of the law: but becauſe other marks mult 
be uſed to aſcertain the meaning of the legiſlator, beſides 
his words, the interpretation is of the mixed fort. If 
we take the word in its more confined ſenſe, we are 
ſaid to interpret it ſtrictly: if we take it in its more 
comprehenſtve ſenſe, we are ſaid to interpret it largely: 
Thus far we keep within the letter, whether we inter 


pret the law ſtrictly or largely. But ſtrict and large interpre- 
| tation 
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tation are frequently oppoſed to one another in a diffe- 
rent ſenſe. The words, of a law may ſometimes expreſs 
the meaning of the legiſlator imperfectly; they may 
in their common acceptation include either more or 
6, than was contained in his intention. And as we call 
it on the one hand ſtrict interpretation, where we con- 
tend, that the letter is to be adhered to preciſely; ſo on 
the other hand we call it large interpretation, where we 
contend, either that the words ought to be taken in 
ſuch a ſenſe, as common uſage will not fully juſtify, 
or that the meaning of the legiſlator is ſomething dif- 
ferent from what his words in any uſage would import. 
What is here called large interpretation, is the ſame, 
hat, in the general diviſion, I have called rational inter- 
pretation. And what is here called ſtrict interpretation 
cludes both literal and mixed interpretation : for 
ren mixed interpretation is fo far literal, that it keeps 
Intly to the letter, without giving the words any 
ne, which common uſage has not given them; it 
ly aſcertains the ſenſe, in which the writer uſed the 
fords, when common uſage has given them more 
nſes than one. But perhaps it would be more proper, 
en literal and mixed interpretation are thus diſtin- 
puſhed from rational, to call the former cloſe rather 
lan ſtrict interpretation, and to call the latter liberal 
free rather than large interpretation. The reaſon, 
ly theſe terms would be the more proper, will appear, 
the reader conſiders the different forts of rational in- 
pretation. Where we make uſe of rational interpre- 
ion; ſometimes we reſtrain the meaning of the wri- 
ſo as to take in leſs, and ſometimes we extend or 
arge his meaning, ſo as to take in more, than his 
ds expreſs. Now if all rational interpretaton, or all 
Y 2 inter- 
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interpretation, which deviates from the letter, was to be 
called large interpretation, the conſequence would be, 
that, when we come to divide rational interpretation 
into-its two forts, we mult ſay, that as one fort of lu 
interpretation extends or enlarges the writers meaning 
beyond the letter, ſo the other ſort reſtrains his mean. 
ing within the letter. And certainly a large interprets 
tion, which reſtrains his meaning; if it is an intellyg} 
ble expreſſion, cannot be a very proper one. This ins 
propriety will be avoided, if we call it cloſe interprets 
tion, when we keep cloſe to the letter ; and liberal or 
free interpretation, when we deviate from the letter, or 
do not confine ourſelyes to it. For then all rational i 
terpretation will. come under the notion of liberal o 
free interpretation: and there is nothing either unin 
telligible or improper in ſaying, that ſuch interpreta 
tion, as is free, and does not confine itſelf to the preci 
letter, either reſtrains the meaning of the legiſlatat 


within the letter, or enlarges and extends his meanin > 

beyond the letter. . . 

Meaning XI. We have juſt now obſerved, that there are tn Ut 
ade was; ſorts of purely rational interpretation: ſometimes i But 
extended meaning of the writer is extended, ſo as to take! "4 
_ more, and ſometimes it is reſtrained, ſo as to take fl; TR 
tation. leſs, than his words import in their common accept which 
on: be cor 

In order to extend the meaning of a writer bey a0 85 

the preciſe or common ſenſe of his words, we m 2 
1 ca 

argue from the reaſon or motive, upon which he f a. 

cecded, from the end, which he had in view, of Ge . 
purpole, which he deſigned to obtain, When we th K 10 


argue from the reaſon of a law or of a contract ot 
P Grot. ibid. 4 XX. 
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will, and would extend the writers meaning to any 
aſe, which is not included in his words; Grotius ob- 
ſerves, that the caſe muſt be ſhewn to come within the 
ame reaſon, upon which the lawmaker, or the con- 
rafter, or the teſtator, proceeded, If it only comes 
within a like reaſon ; this will be no evidence, that it 
; included in his meaning. There may be as much 
reaſon, why ſome other acts, which are not- expreſſed 
in the words of a law, ſhould be forbidden, as there is, 
why thoſe acts ſhould be forbidden, which are expreſſ- 
ed in the words of it: but no argument can be drawn 
from hence to prove, that ſuch other acts are within 
the meaning of the legiſlator. One reaſon may be like 
mother, or one reaſon may be of equal weight with 
mother: but notwithſtanding their likeneſs or their 
equality of weight, though one of them was in the 
mind of the legiſlator, it will be no conſequence, that 
the other muſt have been in his mind too. And cer- 
tanly we can never argue, that his meaning ought to 
be extended beyond his words, upon a reaſon, which 
toes not appear to have been in his mind. 

But every writing, and every clauſe in a writing, 
whether it is a law, or a contract, or a will, though it 
; not to be conſtrued agreeably to the reaſon, upon 
Which the writer might have proceeded, is certainly to 
be conſtrued agreeably to the reaſon, upon which he 
ud proceed. When we know what was the reaſon or 
ing] cauſe, which the writer had in view, what end he 
propoſed, or what effect he deſigned to produce; and 
ie meaning of the law, or contract, or will, if we were 
0 adhere cloſely to the words of it, would not come 
p to this reaſon, or would not produce this effect; we 
my then conclude that his words expreſs his meaning 


Tf imper — 


341 


. - b 2 l 
: * 1 — . 3 8 . * " Þ F % v2 
. * 1. 4 2 W S a © g 98. 4 * WE. - a p be 
a4 «wat * . L ; . 


342 


is born, the heirs in inteſtate ſucceſſion claim the eſtat: 
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imperfectly, and that his meaning is to be extended h where 
yond his words, fo as to come up to this reaſon, or I of hi: 
as to produce this effect. For it is much more prob ¶ come 
ble, that the writer ſhould fail in expreſſing his mea with: 
ing, than that his meaning ſhould fall ſhort of I word 
purpoſes, which he deſigned to obtain. he ca 

Sempronius, who had ſaid in his will, —I make Cy as he 
rius my heir, if the child, with which my wife is non 
big, ſhould happen to die, — was miſtaken in ſuppoſing 
his wife to be with child. And as no poſthumous chil 


becauſe Curius, according to the words of the will, cou 
only claim upon the event of ſuch childs death. Bu 
though the words of the conditional cauſe include onl 
this event of the childs death; yet the meaning of i 
may be extended ſo as to take in the other event of n 
ſuch childs being born. For it is plane upon the fac 
of the will, that, in the intention of the teſtator, Curia 
ſtands next to his own child : and conſequently that 
his reaſon for adding this condition was to make a pro: 
viſion for his own child, and not for any one elſe, i 
preference to Curius. If therefore we make this clau 
operate ſo as to exclude Curius, though there is 10 
poſthumous child to be provided for; we ſhall give! 
ſuch an operation, as is not agreeable to the intentiol 
of the teſtator. His words indeed are If my poſtiv 
mous child dies. But if we interpret his will by tte 
reaſon, upon which he proceeded, his meaning is — 
J have no poſthumous child, that lives. 

If the law has preſcribed a particular method of It 
covering poſſeſſion, where the owner of any lands hu 
deen turned out of them by force; it may be a que 


ſtion, whether the ſame method is to be made uſe 6 
whett 
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where a number of armed men have taken poſſeſſion 
of his field in his abſence, who, upon his attempting to 


come into it, bid him come in at his peril, and he 


withdraws without perſiſting in his attempt? The 
words of the law may be urged on one ſide; becauſe 
he cannot be ſaid to have been turned out of his lands, 
25 he was not upon them, But the reaſon of the law 1s 
on the other ſide. The end or deſign of it is, not mere- 
ly to place him upon his own lands, but to give him 
poſſeſſion of them. If therefore, where it ſpeaks of his 
being turned out of his lands, we collect the meaning 
of it from this purpoſe ; his being turned out of his 
lands, muſt mean, not merely his being put out of the 
lands themſelves, but his being put out of the poſſeſſion 
of them. And he is as much put out of poſſeſſion, when 
he is hindered by force from coming upon them, as, if 
he had been upon them, and had been driven off by 
force. What the law intends to reſtore him to, 1s what 
it ſuppoſes him to have been turned out of. But it in- 
tends, not merely to bring him into his lands again, 
but to bring him into the poſſeſſion of them. When 
therefore it ſays, — if a man is turned out of his lands; 
it muſt be underſtood to mean, — if he is turned out of 
the poſſeſſion of his lands. 

The moſaic laws ſays, If a man ſhall open a pit, 
or if a man ſhall dig a pit, and not cover it, and an ox 
or an aſs fall therein; the owner of the pit ſhall make 
It good, and give money unto the owner of them; and 
the dead beaſt ſhall be his. In our authors opinion the 
reaſon of the law will extend it, beyond the words, 
to any ditch or to any tame animal. But this may 
well be doubted of : becauſe the ſame reaſon does not 
extend to all ditches and to all tame animals. A ditcn 


Exod. XXI. 28. &c. 


Y4 may 
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may de intended as a fence for a mans grounds: and 
the law cannot be ſuppoſed, either to require, that 2 
ditch, when it is made for this purpoſe, ſhould be co. 
vered, or to charge the owner of the grounds with the 
loſs of any beaſt, which falls into ſuch ditch, in a. 
tempting to come into a place, where it ought not to 
be. If the owners of ſheep, in the country where this 
law was made, were always uſed to have ſhepherds to 
take care of them; there is not the ſame reaſon, why 
the owner of a pit ſhould be charged with the loſs of 
a ſheep, which falls into it, that there is, why he ſhould 
be charged with the loſs of nn; tame —_— 
which uſually ſtray withour a keeper. , 
XII. When we would reſtrain ie meaning of 
writer. Writer, and ſhew, that it is leſs cormprehenſive than his: 
how re- words, or that ſome particular caſe, which is included 
eee mn in his words, is not within his meaning; we muſt 
interpre- argue, either for an original or for an accidental defect 
ation. in his intention; either we muſt argue, that according io 
the ſtate of things, which came within the notice of the 
lawmaker, or teſtator, or contracter, at the timed 

making the law, or the will, or the contract, he could 

not intend originally to include the caſe in queſtion, 
however he may have ſo failed in his expreſſion as t0 

include it in his words; or elſe we muſt argue, that the 

caſe is an accidental one, which probably was notforeſeen 
originally, and that, if the writer had foreſeen it, if the 

preſent ſtate of things had come within his notice, he 

would have limited his expreſſion, and have n 

larly excepred the caſe in queſtion. | 

In contending for an original defect in the meaning 

of the writer, the topics are the fame with thoſe, v which 


Grot. ibid. XH. XXIX. 


Meaning 
of the 


e 
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we make uſe of in mixed inter pretation; we argue 
tom the effect, from the matter, or from the circum- 
ances: Under the firſt of theſe topics may be com- 
what Grotius conſiders as a diſtinct topic, 
and calls the reaſon or ultimate deſign of the writer. 
For when we argue, that a particular caſe could not 
originally be included in the meaning of the law ; either 
becauſe ſome abſurd conſequence will follow from inclu- 
dngit, or becauſe ſome conſequence will follow, Which 
inconſiſtent with the reaſon or end of the law; we plane 
y argue in both inſtances from the effect: in the for- 
mer inſtance we contend, that the effect, which would 
be produced, by including the caſe in the meaning of 
the law, will be contrary to reaſon in general; and in 
the latter we contend, that it would be contrary to the 
reaſon of the legiſlator in particular. Our Saviour 
proves from the reaſon of the law, that the fourth com- 
mandment, which preſcribes the obſervance of the ſab- 
bath, admits of ſome exceptions, though the words of 
the law are general. When he reaſons from the practice 
of the jews themſelves, who upon that day led their 
draſts to water; his argument may ſeem to conclude in 
favour only of works of neceſſity : but when he reaſons 
from the end of the law, that the fabbath was made 
for man and not man for the ſabbath ; the concluſion 
voy comprehenſive, and takes in all works of pure- 
Charity. | „ 
The law ſays, that chey, who in a ſtorm forſake the 
ſhip, ſhall loſe their right in che ſhip and the lading; 
and that ſuch ſhip and lading ſhall be the property of 
them, who ſtay ift lt. A ſhip-is quitted-in a ſtorm by 
al, who were in it, except one ſick man; who was not 
ale to get out; and the ſhip..by accident comes ſafe 
to port. The ſick man claims the ſhip as his own by 
the 
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the law, and the owners claim againſt him. Puffendoſ 
makes uſe of this as an example of mixed interpreu 
tion, where the particular ſenſe, in which words of mary 
ſenſes than one are uſed, is to be aſcertained. But i 
ſeems rather to be an example of rational interprets. 
tion, where the writers words expreſs his meaning im. 
perfectly, and the fenſe of them being too general is 
to be reſtrained by the end, which he had in view, 
Staying in the ſhip are words, which if we adhere 0 
the letter, have only one ſenſe : but this ſenſe is ven 
extenſive and would ſupport the ſick mans claim 
The reaſon of the law, or the encouragement, which 
the legiſlator deſigned to give thoſe, who would expoſe 
their lives to ſave the ſhip, is what limits this extenſive 
ſenſe of the words, and ſhews the legiſlator to hare 
meant, not any ſtaying in the ſhip, as his words, vale 
we were thus to reſtrain them by the reaſon of the 
law, would import, but a voluntary ſtaying there for 
the purpoſe of contributing to ſave it. 

Whatever, caſe is not within the ſubject · matter of 
what is ſpoken or written is not within the meaning di 
the ſpeaker or writer; though his words, if they wert 
conſtrued in their full extent, would include it: for 
nothing can be within his meaning, which was not in 
his mind; and the ſubject- matter, upon which he ſpoke 
or wrote, is what his mind was employed about, at the 
time of ſpeaking or writing. You ſell me goods, and 
oblige yourſelf to defend me in the poſſeſſion of then, 
under a certain penalty. If theſe goods are taken from 
me by force, and you refuſe, upon my requeſt, to de 
fend me againſt ſuch force, I have. no claim to the pe- 
nalty. By engaging to defend me in the poſſeſſion of 
the goods, you could not mean to enſure my 2 

again 


| vhich transfers your right in the goods to me, this right 
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wainft ſuch Accidents as theſe. For though the words 
have this extenſive ſenſe; yet the ſubject - matter of the 
agreement limits the ſenſe of them. In a contract, 


is the ſubject- matter. Any loſs of poſſeſſion therefore, 
in which this right never came into queſtion, as it has 
no relation to the ſubject matter of the contract, could 
not originally be included within your meaning. 

The circumſtances, by which the meaning of a law 
is ſo reſtrained by rational interpretation, as to exclude 
caſes, which are contained within the letter. of it, are of 
the fame ſort, with thoſe, which are made uſe of to 
ſettle the ſenſe of an ambiguous word in mixed inter- 
pretation: they are ſuch as are connected with it either 
in origin, or in place, or in time. Other laws, which 


were made by the ſame legiſlator, or ſome clauſes in 


the ſame Jaw, or the contemporary practice, by which 
is meant either the practice, which obtained at the time 
of making the law, and which the law was deſigned to 
prevent, or the practice, which followed upon making 
it, among thoſe, who were under its authority and 
were in all appearance diſpoſed to comply with itz any 
or all of theſe are circumſtances, which will help to 


ſhew, whether the meaning of the legiſlator was as ex- 
tenſive as his words; or whether any caſes are to be 


excepted out of his meaning, which come within his 
words, | 

The arguments, which are drawn from theſe topics, 
ſometimes conclude ſo ſtrongly, that little can be ſaid 
againſt them with any appearance of reaſon. But ſome- 
times they may be ſo urged on both ſides, as to leave 
room to doubt, on which ſide the truth lies. Thus, 


* Puffend, B. V. C. XII. $XII, 5. 
where 
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here the law forbids or commands any thing in gene. 


ral words, and then goes on to enumerate the ſeveni 
particulars, which are included under ſuch genera 


words; if it omits. any one particular, it may be 1 


queſtion, whether the meaning of the legiſlator extend. 
ed to this particular- or not. Now this enumeration 
particulars being a circumſtance, which is connected ih 
place with the general words; as they are both found 
in the ſame law; we may urge, that it was defigned to 
explane the general words, and to ſhew how far the 
legiſlator intended to extend them, that, when he waz 
enumerating the ſeveral particulars, if he had intended 
to take in any others, beſides what he has expreſſe, 
he would have mentioned them, as well as theſe; and 
conſequently that, however extenſive the general words 
of the law may be in themſelves, the meaning of the 
legiſlator muſt be limited to theſe particulars, which 


| are contained in ſuch enumeration. On the contrary, 


we might argue from the effect, according to the rules 
of mixed interpretation that, if any doubt concerting 
the legiſlators meaning ariſes upon his words, we are 
to conſtrue all his worde in ſuch a manner, as to gi 
them ſome ſignificancy and to make them produce 
ſome effect. But if no particulars are to be included 
within his meaning, beſides thoſe, which are expreſſed 
in the enumeration, his general words would 222 for 
nothing, and no effect would be produced by them, 
This argument will conclude moſt ſtrongly, where the 
general words follow the enumeration. When the le- 
giſlator begins his command or his prohibition with 
general words, and then goes on to enumerate partic 
lars; there is ſome ground for ſurmiſing, that the enu- 
meration of particulars is deſigned to be explanatory of 
the general words, and that his meaning ſtops, where 


— 
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de ſtops in his enumeration. But if he firſt mentions a 
number of particulars, which he commands or forbids 2 
and then concludes with ſuch general words, as will 
| extend in their common acceptation to ſome other par- 
ticulars not expreſsly mentioned ; it ſeems to be a more 
reaſonable ſuppoſition, that he FE BETSY it to be 
poſlible for him to have overlooked ſeveral particulars, 
which he intended to include within the law, and that 
he added theſe general words with a deſign to take in 
all ſuch particulars, as he might have overlooked. And 
even where the general words ſtand firſt, though the 
enumeration of particulars, which follows them, muſt 
be allowed to be explanatory of ſuch general words; 
yet there is no neceſſity for ſuppoſing, that the mean - 
ing of the legiſlator extends no farther than the parti- 
culars, which he enumerates. He might deſign to ex- 
plane, not the extent of the law, but the matter of it, 
to ſhew, not what number of caſes, but what fort of 
caſes, was within his meaning. Now a few inſtances 
would be ſufficient to explane the matter of his law and 
to ſhew what ſort of caſes come within the meaning of 
it. He might therefore leave his enumeration imper- 
fect; not becauſe his meaning ſtopped, where he ſtopped 
in his enumeration; but becauſe ſuch an imperfect enu- 
meration would anſwer the purpoſe, for which he deſign- 
edit, ® The law of Moſes commanded, that three cities 
ſhould be ſet apart in the midſt of the land, that every 
layer might flee thither. And this is the caſe of the ſlayer, 
which ſhall flee thither, that he may live: whoſo killeth 
his neighbour ignorantly, whom he hated not in time 


paſt. Thus far it is planely the intention of the lawmaker 


that every perſon, who killed another in any manner, 
if there was no malice, ſhould ſuffer no puniſhment, 

deut XIX. 3. 4. f. * 
pro- 
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provided he took refuge in one of thoſe cities of prote. 
Ction. But the law, after it has ſaid this in general words, 
proceeds to mention a particular inſtance. As when a 
man goeth into the wood with his neighbour to hey 
wood; and his hand fetcheth a ſtroke with the ax to cut 
down the tree; and the head ſlippeth from the helye, 
and lighteth upon his neighbour, that he die; he ſhal 
flee unto one of theſe cities, and live. One can ſcarce 
imagine, that the legiſlator mentioned this particular 
caſe with a deſign of limiting his meaning to this caſe 
only. He did indeed deſign, that it ſhould be explanato- 
ry of his general words: but then he deſigned to explane 
by it, not the extent, but the matter of the law, to ſhey 
what ſort of caſes, and not what number of caſes, his 
meaning took in, But we ſhould obſerve in the mean 
time, that the force of this argument is greatly abated, 
where the law, inſtead of contenting itſelf with men- 
tioning a few caſes, mentions a great number. 'The 
more perfect the enumeration is, the more likelihood | 
there is, that the legiſlator deſigned to limit his mean- 
ing to the particulars, which are enumerated. If he 
only deſigned to explane the matter of his law, or to 
point out the ſort of caſes, to which it belongs; a'few 
particulars would be ſufficient for this purpoſe. When 
therefore he enumerates many, it becomes likely, that 
he did not deſign to anſwer a purpoſe, which might 
have been anſwered with leſs trouble ; but that he de- 
ſigned to mention all the particulars, to which the 
meaning of the law extends. What is thus urged in 
abatement, though it may have weight, where the cnu- 
meration of particulars follows the general words, will, 


for a reaſon, which has already been taken notice of, 


have little or no weight, where the general words fol- 
low the enumeration of particulars, 


Many 
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Many more examples of the like fort might be 
roduced: but this, which we have been explaning, 
vill be ſufficient to ſhew the reader, that the common 
opics of interpretation may frequently be alledged on 
oth ſides with ſuch an appearance of probability, as 
ill make it difficult to come to any certain concluſion 


n either. © 
Sometimes a caſe is to be excepted out of the mean- 


ng of a writer, though no original defect of his inten- 
ion can be ſhewn. The ſtate of things, which fell un- 
Jer the notice of the legiſlator, at the time of making 
e law, may poſſibly afford no evidence, that he did 
jot intend from the beginning to include the caſe in 
weſtion within the obligation of the law; whether we 
ere to argue from the effects, from the matter, or 
rom the circumſtances. We muſt then have recourſe 
p the preſent ſtate of things, and muſt endeavour to 
ye, that the law is more extenſive, than the legiſla- 
r would have made it, if he had foreſeen the accidents, 
hich have happened ſince it was made; that it was 
lapted to the ſtate of things, which he had before 
lim; but that the preſent ſtate of them in this particu- 
I inſtance is ſuch, as makes it reaſonable to believe, 
at, if he had been aware of it, he would have either 
zreſsly excepted the caſe in queſtion out of the w_ 
r would have otherwiſe provided for it. 

The like method of reaſoning may likewiſe be ap- 
ed to wills and to contracts. Though the words of 
de will, or of the contract, may include the caſe in 
Jueltion, and though no original defect may appear 
the intention of the teſtator or of the contracters, 
nich might exerapt this caſe from the general obli- 


ion produced by the will, or the contract; yet we 
may 
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may argue, that the reaſon, why no ſuck defec 3 " 
pears, is, becauſe the teſtator or the contracter yy, * 


ceeded upon the ſtate of things, which was then beſ 
him; and that, if he had been aware of what mig 
ariſe afterwards, if he had ſeen things in the ſame ſ 

in which by accident they are now placed, he wa 
have added ſome clauſe in favour of the caſe now; 


queſtion. C 
Great caution is neceſſary, when we thus put aui 


ſelves into the place of the lawmaker, or teſtator, 
contracter, and undertake to determine what th 


| 
would do, if they were to declare their own meanin 8 
in a caſe, upon which they have not already dec 
it. There will otherwiſe be ſome danger of our out; 


ruling their act and ſetting it aſide, under the note 
of declaring what they would chuſe to have done up 
it. The proper qualifications for ſuch an hazardous u 
dertaking are an exact knowledge of equity, and a fin 
reſolution, as well as a ſincere inclination, of determit 
ing according to it. For whatever grounds there n 
be to preſume, that the lawmaker, or the teſtator, 
the contracter, would be diſpoſed to except any cal 
if it is equitable, that ſuch caſe ſhould be excepted 
yet we ſhall be unqualifyed to act upon this preſum} 
tion, or to determine what caſes are to be excepted ij 


Nor will our knowledge alone make us fit to judg 
about the mind or intention of others, where they ha 
not declared or ſignifyed it in words, if we are eltif 
corrupt or timid : though we know what equity won 
diftate, we ſhall probably determine contrary to its 
Rates; if we are liable either to be byaſſed by interelk,0 
affection, or to be over-awed by threatenings. By equi 
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here meant a fair and honeſt correction of a law, or a 
will, or a contract; where it appears, that the lawmaker, 
or the teſtator, or the parties in the contract, either 
would or ought to conſent to ſuch a correction, if they 
were to interpret their own act. 

Under this head of interpretation, we argue, either 
that the accidental caſe in queſtion ought in reaſon to 
be excepted, or elſe that it muſt of neceſſity be except- 
ed, out of the law, or the will, or the contract; though 
he writer has neither added, nor intimated any ex- 
eption in favour of it. 

When we argue, that an accidental caſe ought in rea- 
bn to be excepted; the principal topic is the hardſhip, 
which muſt be ſuffered, if it is not excepted. It is un- 
Juſt to bang any evil upon a man, and unreaſonable to 
leprive bim of any benefit, where no good at all will 
e produced, or even where no ſuch good will be pro- 
fuced, as is of equal importance with the evil, that he 
fers, or with the benefit, that he loſes. Since therefore 
de lawmaker, or the teſtator, or the parties contract- 
g may be preſumed not to have intended, becauſe they 
ught not to have intended, any thing, which is unjuſt 
unreaſonable ; we may conclude, that any cafe is to 
* excepted out of a law, or a will, or a contract, in 
Mich, if it was not excepted, a man mult either ſuffer 


ter for no good purpoſe at all, or for a purpoſe, 
lich, though it may be a good one, is of leſs impor- 
ce, than the evil, which he is to undergo. 

Cicero mentions a caſe, ariſing upon a law of the 
odians, as an example of ſuch equitable interpreta-. 
WW. The law ſays, that any ſhip of force, which comes 


4 any of their ports, ſhall be confiſcated. A ſtorm 
Vol. I. 2 drives 


e great evil, or be deprived of ſome great benefit, 
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drives a ſhip of force into one of their ports, notwith- 
ſtanding all the endeavours of the ſailors to prevent it. 
The officers of the ſtate claim the ſhip as confiſcated by 
the law. But however ſuch a claim may be ſupported 
by the letter, it cannot be ſupported by the equity of the 


law. The legiſlator may have made no expreſs ex- 0 
ception in favour of ſuch a caſe: but it is to be pte. t 
ſumed, that he never deſigned what was unjuſt or un- nz 


reaſonable ; and conſequently that he would have ex. 
cepted it, if he had foreſeen ſuch a caſe, wherein 
grievous hardſhip may be ſuffered for no purpoſe at 
all. And certainly no purpoſe can be anſwered by pu- 
niſhing thoſe, who have broken the law againſt thei 
wills; becauſe where there is no diſpoſition to offend, Wil plz 
there is no future danger to be guarded againſt. trat 
Grotius here excepts againſt a rule, which Cicero 
has laid down, that ſuch a promiſe is not to be 
performed, as brings more damage to the promiler 
than benefit to the perſon, to whom the promiſe was 


made. For the promiſer is not at liberty or has no to o 
right to judge concerning the benefit, which woul ill of na 
ariſe to the other party from his performance. Thu be p. 
far however Ciceros rule may be admitted. Thong his n 
the promiſer is not at liberty to determine concerning contr 
the benefit, which would arife to another from his pet; WhO 
formance, and conſequently cannot releaſe himſelf from fate, | 


his own obligation; yet in civil ſociety, where there i 
an authorized judge between them, ſuch judge mi) 
proceed upon this rule, and may determine, that tl 
perſon, to whom the promiſe is made, ought in equi 
to releaſe the promiſer; if he finds, that any unfore 
{een hardſhip would ariſe from performance; and p# 


ticularly if it appears, that by means of ſome acc 
dent 
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the dental change, which has happened in the ſtate of 
affairs, ſince the time of making the promiſe, perfor- 
mance will be attended with more harm on one ſide, 
than benefit on the other. 

It may not only be reaſonable, but neceſſary, to ex- 
cept an accidental caſe out of a law or a contract; 
though there does not appear to have been any origi- 
nal defect in the intention of the lawmaker or of the par- 
ties contracting, that is, though they cannot be ſhewn 
to have deſigned from the beginning to except that 
caſe, The general tenor of a law or a contract may be 
conſiſtent with the law of nature : and yet ſuch caſes 
may ariſe accidentally, as will render it impoſſible to com- 
ply with the law, or to perform the contract, without 
tranſgreſſing the law of nature. It is neceſſary to except 
ſuch caſes, as theſe, when they happen to ariſe ; whe- 
ther the legiſlator or the contracters originally excepted 
them or not. For the legiſlator, as he has no power to 
oblige others, and the contracters, as they have no power 
to oblige themſelves, to act inconſiſtently with the law 
of nature, certainly ought, and may therefore reaſonably 
be preſumed willing, to except them. Grotius explanes 
his meaning by the inſtance of a charge, which is a 
contract of the beneficial fort, and obliges the perſon, 
who receives any goods into his cuſtody, to keep them 
late, and to return them, either upon demand or at 
the time agreed upon, to thoſe, from whom he received 
them. Bur if goods are thus left in charge with me, 
nd before they are demanded by thoſe, who left them 
with me, it appears, that they had ſtolen the goods, 
nd the true owner demands them of me; the obliga- 
uon of my contract, by this accident, becomes incon- 
eat with the obligation of the law of nature, which 
Wiles from the owners property. And this exception, 
Z 2 though 
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though it was not expreſſed in the contract, muſt be 
allowed of, when the caſe happens: becauſe I ought not, | 
or rather had not power, to bind myſelf to do what 4 
the law of nature has forbidden, | " 
Where two civil laws, which come from the ſame 1 
legiſlator, relate to the ſame ſubject - matter, and are n 
contrary to one another; ſo that both of them cannot 
be complyed with at any one time or place, or in any 2a 
circumſtances ; the rule is, that the latter of theſe law 5 
repeals the former. The legiſlator could not at one - 
and the ſame time intend contrarieties. But when be -_ 
eſtabliſhed the ſecond law, he intended, that it ſnoui I 5, 
be complyed with: and conſequently he muſt then in % 
tend to over-rule the other. In like manner, where tw b 
contracts, which are entered into at different times, t 4s 
in all reſpects inconſiſtent with one another; ſo that ti I on. 
obligations of both theſe contracts cannot ſubſiſt tog T 
ther; the contracters are underſtood by the latter df . 
them to releaſe each other from the obligation of tht 5 
former. As their joynt will or conſent produced ti in 
obligation of the former contract; ſo they can by , for. 
like joynt act deſtroy this effect, or ſet the obligation 3 
aſide. But by entering into the ſecond contract te the 
ſhew, that it is then their will to bind themſelves l mod, 
what is contained in this ſecond contract; and cone |. 
quently, whatever obligation they might have 1% |. - 


themſelves under by the firſt contract, it muſt then be 
their will to ſet this obligation aſide, or to releaſe cn 
another from it. They cannot be ſuppoſed to will col 
trarieties; they cannot therefore intend to produce 
ſecond obligation, without intending at the ſame tin 
to ſet aſide the firſt, which, if it ſubſiſted, would mak 
the ſecond impoſſible. | 


What is here affirmed concerning contracts, 4 
ſuble 
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ſubſequent contract will make an antecedent one void, 
may be eaſily reconciled with what has been affirmed 
in another * place, concerning promiſes and obligatory 
acts in general, that any ſubſequent promiſe, which is 
contrary to one, that was formerly made, cannot make 
the former void. For here we are ſpeaking of what 
may be done by the joynt act of all the parties in a 
contract; whereas we were there ſpeaking of what one 
of the parties in a promiſe or a contract might do by 
his own act. An obligation, which is produced by the 


joynt will of two or more perſons, cannot be deſtroyed 


by the ſingle will of any one of them. If therefore two 
or more perſons have bound themſelves to one another 


by a contract, any other contract, which is made for a con- 


trary purpoſe between any one of thoſe perſons and ſome 
one elſe, who was no party in the former, will be void. 
The former obligation ſtill ſubſiſts, becauſe his ſingle act 
could not ſet it aſide. And as long as it ſubſiſts, he has no 
moral power of binding himſelf to any thing, which is 
inconſiſtent with it. But if all, who were parties in the 
former contract, are likewiſe parties in the ſubſequent 
one; their joynt act of binding themſelves to one ano- 
ther by this ſubſequent contract will make the former 
void. Though one of them by his own will cannot re- 
leaſe himſelf; yet their joynt conſent is ſufficient to re- 
leaſe one another from the former obligation : and by 
this ſubſequent contract, in which they are all parties, 
they are underſtood to give ſuch joynt conſent. 

But there may be ſuch an accidental ſituation of 
things, or ſuch an unforeſeen event may happen, as 
will render it impoſſible in ſome particular caſe to com- 
ply with two laws or two contracts, which in their 
general tenor are conſiſtent with one another, and may 


u ge B. I. C. XII. FIX. 
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_ well ſubſiſt together. One of theſe laws will not re. 
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peal the other, or one of theſe contracts will not make 
the other void in general: becauſe by the ſuppoſition 
they are conſiſtent with one another. But this parti. 
cular caſe, which was not foreſeen, and therefore waz 
not provided againſt, muſt, when it ariſes, be of ne. 
ceſſity excepted out of the obligation of one of the laws 
or one of the contracts; becauſe they cannot both be 
complyed with. The queſtion here will be, which of 
the two laws, or of the two contracts, is to give way 


to the other? the caſe muſt neceſſarily be excepted out 


of the obligation of one of them ; which of them there- 
fore will moſt reaſonably or moſt conſiſtently with the 
intention of the lawmaker, or of the contracters, ad- 
mit of the exception? Where two laws or two con- 
tracts are contrary to one another in all reſpects, we 
ſay, that the latter makes the former void: becauſe the 
lawmaker or the contracters could not intend the obl- 
gation of the latter without intending at the ſame time 
to ſet the obligation of the former aſide. But where they 
are in general conſiſtent with one another from the be- 
ginning, and interfere only in ſome particular caſe and 
by ſome unforeſeen accident; the lawmaker or the con- 
tracters may well be underſtood to have intended from 
the beginning, that both of them ſhould be obſerved. 
In determining which law or which contract is to be 


_ obſerved, where two laws or two contracts acciden- 


tally interfere ; Grotius ſays, that the latter, is to be 
obſerved in preference to the former. But then he pro- 
poſes this as a rule, which is only to be applyed, when 
all others fail, or when all other circumſtances are equal 
ſo that the point could not be ſettled without the help 
of this rule. The other rules, which he lays down for 


this purpoſe, are theſe, which follow. 
Firſt; 
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Firſt; a law, which only permits, muſt give way to 
law, which commands or forbids. For a permiſſion is 
ly a check upon the operation of that law, which 
rants the permiſſion, and not upon the operation of 
his other law, which happens to interfere with it, 
Secondly, a law, which may be complyed with at 
ny time, muſt give way to a law, which, if it is not 
omplyed with now, cannot be complyed with at all. 
hen ſome of our Saviours diſciples were diſpleaſed 
vith the woman, who had poured a box of precious 
intment on his head, which, as they urged, might 
we been ſold for much and given to the poor ; he 
defends her upon this principle. Jeſus faid, let her 
lone, why trouble ye her? ſhe hath wrought a good 
york on me: for ye have the poor with you always, 
nd whenſoever ye will, ye may do them good; but me 
ve have not always. The reaſonableneſs of this rule 
evident. By holding the conduct, which it recom- 
mends, we may ſatisfy both the laws, one of them 
ow, and the other at ſome future opportunity, when 
hey do not interfere. Whereas by the contrary con- 
duct we can only ſatisfy one of them: if at preſent 
ve act in compliance with that, which might have been 
omplyed with at any time, we loſe the only opportu- 
«ved. My of complying with the other. 

| Thirdly z Grotius deduces it as a conſequence from 
the rule laſt mentioned, that a negative law, or a law, 
which forbids, is commonly to be obſerved in prefe- 
rence to an affirmative law, or to a law, which com- 
mands; when they happen to interfere with one another. 
A negative law obliges at all times, at the preſent as well 
as at any future opportunity: ſo that if it is not com- 


plyed with now, no future compliance will ſatisfy for 
Z 4 the 
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the preſent violation of it. But an affimative lay i 
underſtood then only to oblige, when there is a conys 
nient opportunity of doing what it commands: an 
certainly it is not a convenient opportunity, when we 


cannot do what this law commands without doing Wl Fe 
what another law forbids. Our author has very right {Win ot 
ly limited this rule, by ſpeaking of it as a nk place 
which commonly holds good. But Puffendorf unad. reaſo 
viſedly delivers it in general terms, as if it was univer gif 
ſally true, and admitted of no exception, or required near: 
no limitation. And yet when one Jaw ſays, that 9 whic 
woman ſhall have her ſtatue placed in the gymnaſun; thou 
and another ſays, that whoever kills a tyrant ſhall har ¶ he ſ 
a ſtatue in the gymnaſium ; he determines, that f , Fi; 
woman had killed a tyrant, her ſtatue ſhould be placed Wis to 
there: notwithſtanding this determination makes a E pena 
gative law give way to an affirmative one. He judges ¶ not 
in favour of the woman; becauſe by following that WM whe! 
law, upon which ſhe claims a ſtatue, more benefit may ¶ obey 
ariſe to the public, than by following the other. The pena 
reaſon of one of theſe laws was, that the youth, wiv tyo 
were trained up to valour in the gymnaſium, by ſeeing lhe | 
thoſe, who had freed their country from ſlavery, e Wand 
warded with the honour of a ſtatue, might be incited N law 

to imitate their bravery. The reaſon of the other law chat 

was, that the virtues of women are not generally the ¶ voul 
object of their imitation, who are to be trained up 0 than 
valour. And from hence he concludes, that, ſince ® Wthis 

woman has outdone her ſex, ſhe the rather ought to poſit 
have her ſtatue put up in the gymnaſium ; becaule ¶ conf 
ſuch valour in a woman would be a greater incitement I trary 
to emulation in the men. I do not queſtion the juſtneß N thou 


either of the rule, upon which he proceeds, or of tir I fon, 
| deter: 
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determination, which he deduces from it. My only 
reaſon for mentioning this determination here is, that 
it ſhews the rule, which is now before us, not to be ſo 
univerſally true, as he ſeems to ſuppoſe it. 

Fourthly; when two laws interfere, if they are equal 
in other reſpects, that, which is more particular, takes 
place of that, which is more general. The principal 
reaſon, which ſupports this rule, ſeems to be, that the 
egiſlator, where he ſpeaks particularly and exactly, ap- 
pears to be more careful to guard againſt all exceptions, 
which might ariſe accidentally, and may therefore be 
thought more unwilling to admit of any, than where 
he ſpeaks in general and at large. 

Fifthly; a law, which is eſtabliſhed upon a penalty, 
is to be obſerved in preference to a law, which has no 
penalty annexed; if they happen to interfere. This is 
not deſigned as a rule of prudence directing a perſon, 
when he is in doubt which of the two laws he ſhould 
obey, to take the ſafer part and to comply with the 
penal law, that he may avoid the penalty. For where 
two laws interfere, the queſtion is, which of the two 
the legiſlator would chuſe to have him comply with; 
and when this queſtion is rightly determined, the other 
law does not oblige him. From whence it follows, 
that if any reaſon could be given, why the legiſlator 
would chuſe to have him obey the other law, rather 
than the penal one; it would be as prudent to hold 
this conduct, as the contrary : becauſe upon this ſup- 
I Poſition, the penal law would not oblige him; and 
conſequently by this conduct, as well as by the con- 
trary, he might avoid the penalty. But the penalty, 
though it is not to be conſidered as a prudential rea- 


ſon, why the penal law ſhould be obeyed, rather than 
the 
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down, that, where two laws interfere, and we are 
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the other, is a reaſon, why we ſhould preſume, thut 
the legiſlator would rather chuſe to have this law obey. 
ed: becauſe from his taking care to guard this lay 
more ſtrongly, we may conclude, that he thought it of 
more importance, than the other. | 

Sixthly; if both the laws are penal, the preference 
is to be given to that, which is eftabliſhed upon the 
higher penalty. We cannot well ſupport this rule by 
the maxim, which is generally applyed in doubtful 
caſes, that of two evils the leaſt is to be choſen, I 
this maxim by an evil muſt be meant either a mord 
or a natural evil, that is, either an evil, which we ar 
to do, or an evil, which we are to ſuffer. Now if wt 
underſtand the maxim in the former ſenſe, which is the 
true one; it will only amount to this; where we muſt 
do wrong either way, it is beſt to follow that cout, 
in which we ſhall do the leaſt wrong. But in this ſeal 
the maxim is ſo far from ſupporting the rule here lad 


doubt which is to be obeyed, it will afford us no hey 
at all towards removing the doubt. For when we are i 
this ſituation, the very queſtion is, whether we ſhall do 
the leſs evil by diſobeying this or by diſobeying tht 
law: and conſequently to ſay here, that out of tw 
evils we ſhould chuſe the leaſt, cannot help to remone 
this doubt: becauſe this maxim, ſince it contains 
nothing, but what is contained in the queſtion, upon 
which we doubt, leaves the queſtion juſt where i 
was. But if we take the maxim in the other ſenſe, 
and conſider it merely as a maxim of prudence, which 
directs us, where out of two evils we muſt ſuffer one, 
to follow that courſe, which will make us ſuffer the 


leaft, it is not applicable to the point, which is * 
before 
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fore us: becauſe it ſuppoſes, that, whatever courſe 
ge follow, we muſt ſuffer the penalty of one of the 
ws, Whereas, when two laws interfere, and it is im- 
oflible to obey both of them; if we chuſe rightly, that 
if we obey the law, which the legiſlator would in 
ach a caſe chuſe to have us obey, we ſhall avoid both 
e penalties. We comply with one of the laws, and 
herefore ſtand clear of the penalty, upon which it is 
bliſhed. And though we diſobey the other, we 
annot juſtly be puniſhed for diſobeying it ; becauſe 
hilft we comply with that, it was impoſſible for us 
comply with this. But the rule, which directs us, 
here two laws interfere, to give the preference to that, 


not ſupported by the maxim, that out of two evils 
he leaſt is to be choſen, may be ſupported by the ſame 
raſon with the rule, which was laſt mentioned. The 
giſlator has guarded that law the moſt carefully, which 
e has eſtabliſhed upon the higher penalty: from 
ence we may preſume, that he looked upon that, as 
he law of the more importance, and conſequently that 
e would chuſe to have us comply with that, if by any 
cident it becomes impoſſible for us to comply with 
Seventhly; where two laws interfere, we ſhould fol- 
W that, which is recommended by the moſt honeſt or 
e moſt beneficial reaſons. The queſtion concerning 
e womans claim to have her ſtatue in the gymna- 
um, is determined in her favour by Puffendort : be- 
auſe the law, which gives her this claim, is recom- 
nended by a more beneficial reaſon, than the other 
v, which oppoſes her claim. Another queſtion, which 
% already been mentioned, where the ſame law by 
accident 
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accident interferes with itſelf, may be determined y 
comparing the honeſty or juſtice of the reaſons on by 

ſides. Where two women had been raviſhed by t 

ſame man; and the law gave any woman, who hy 

been thus injured, her option, that the man hou 

either be put to death or be compelled to marry her 

one of them claimed to have him put to death, u 

and the other claimed to have him in marriage. $ 

who claims to marry him, would loſe her huſband, i 

he was put to death: whereas ſhe, who claims to ha 

him put to death, does not properly loſe any thing} 

his marrying the other. The claim therefore of th 

former ſeems to be recommended by a more honel 

and juſt reaſon, than the claim of the latter. 

Scarce XIII. There are ſcarce any laws, but what wil 
any bat naturally admit of rational or liberal interpret 
| will na- that is, either of being ſo enlarged, as to take fon 
+ m— of Caſes into the meaning of the law, which are not con 
-m* rational gained in the letter, or of being ſo reſtrained as to 
5 8 clude ſome caſes out of the meaning, which are con 
"4% rained in the letter. For the intention of the legillat 
| is the natural meaſure of the extent of the law, wheti 
. that intention is collected from his words alone by lite 
interpretation, or from his words and ſome other ſig 
by mixed interpretation, or from ſuch other 4 
alone by rational interpretation. In like manner vil 
75 and contracts naturally admit of being interpreted 1 
[F tionally, of being ſo enlarged, as to extend beyond i 
5 letter, or of being ſo reſtrained, as to fall ſhort of ! 
F< becauſe the intention of the teſtator or of the parti 
1 contracting, as far as it is known, is the natural me 
ſure of the claim ariſing from theſe acts; whether i 
1 intention appears planely in their words; or is aße 
We | 10 
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ined by the help of ſome other ſigns and of their 

vords taken together, when their words leave it doubt- 
|; or is collected from ſuch other ſigns alone, when 

eir words do not expreſs it perfectly. 

The deſign of the legiſlator, in ſome civil laws, or 

n ſome clauſes of them, is indeed confined to his 
rords : and where it is ſo confined, nothing can either 
e taken into the meaning of the law, or be left out 
f it by rational interpretation. The deſign of an ex- 
planatory law is to explane by words the meaning 
of the legiſlator in ſome antecedent law, which was 
expreſſed ambiguouſly or imperfectly. An e pla- 

natory law therefore will not admit of rational inter- 
pretation: as the deſign of the law is confined to the 
words of it, we muſt look for the meaning of it in 
the words only. For the ſame reaſon all definitions in 
a law are to be interpreted cloſely: they are neither to 
be enlarged to any thing more, nor to be reſtrained 
to any thing leſs, than the words expreſs. The legiſ- 
lator deſigns in ſuch definition to explane by his words 
the term, which he defines: whatever therefore is 
more than theſe words expreſs, is not within the de- 
gn of the legiſlator ; and whatever is leſs, falls ſhort 
of his deſign. 

But either an explanatory law, which has reference 
to ſome antecedent law, or a definition in a law, which 
has reference to ſome term made uſe of in the ſame 
law, though they do not admit of rational or free 
Interpretation, may poſiibly be ambiguous: and when 
they are, we muſt aſcertain the meaning of the legiſ- 
ator by mixed interpretation. It the ambiguity in 
theſe laws ariſes, as it frequently does in other laws, 
rom a word or a ſentence, which will admit either of a 
more 
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more extenſive or of a more confined ſenſe ; we mu 
have recourſe to the topics of mixed interpretation jy 
determine in which of theſe two ſenſes ſuch word q 
ſuch ſentence was uſed by the legiſlator, For thoug 
explanatory laws are to be interpreted cloſely, and yil 
not admit of any meaning, but what is contained ar 
expreſſed in the words of them; yet no argument d 
be drawn from the nature of ſuch laws, to prow, 
that, where the words themſelves admit both of a tris 
and of a large ſenſe, we muſt neceſſarily adhere to th 
former. We muſt indeed keep to the letter of the lay 
but there is no natural reaſon, why we muſt folly 
the narroweſt and moſt confined ſenſe, that the lem 
of the law is capable of. 

Rational interpretation, both ſuch as enlarges he 
meaning of the writer beyond his words, and ſuch a 
reſtrains it to a leſs extent than what his words impott, 
may be expreſsly precluded by ſome poſitive declarz 
tion of the writer himſelf. If the lawmaker, or the 
contracters, or the teſtator have directed that the lay, 
or the contract, or the will, ſhall be conſtrued accord 
ing to the literal and grammatical ſenſe of the words; 
this direction is a bar to all interpretation, which i 
purely rational: it ſhews, that the intention of the 
writer came fully up to his words, and went no fi- 
ther; and conſequently that whatever meaning we give 
to the writing, which either falls ſhort of the words ot 
goes beyond them, ſuch meaning is not agreeable 
to his intention. But though a declaration of this fort 
precludes all interpretation, which is purely rational, 


and obliges us to interpret the writing ſtrictly or rather 


cloſely, that is, to adhere, in our interpretation of it, 
preciſely to the words; yet if the words themſelves a 
ambiguous, 


C. VII. NATURAL LAW. 
ambiguous, if in their literal and grammatical conſtru- 
Aion they will admit of more ſenſes than one, we may, 
notwithſtanding ſuch declaration, have recourſe to mixed 
interpretation, and may argue from rational conjectures 
to determine, in which of theſe ſeveral ſenſes the writer 
uſed them. For mixed interpretation is not inconſiſtent 
with the writers declaration: becauſe this ſort of inter- 
pretation, whilſt it proceeds upon rational conjectures, 
keeps to the literal and grammatical ſenſe of the words. 

Now amongſt other cauſes of ambiguity, one is, that 
the words of a writing, in the common acceptation of 
them, are ſometimes uſed in a more narrow and ſome- 
times in a more comprehenſive ſenſe. And ſince either 
of theſe ſenſes may be called a literal and grammatical 
ſenſe; becauſe both of them are equally authorized by 
common uſage ; the conſequence is, that, though the 
writer has required us in our interpretation to adhere to 
the literal and grammatical ſenſe, there is no more rea- 


ter, to adhere rather to the narrow or ſtrict ſenſe, than 
to follow the comprehenſive or large ſenſe : notwith- 
ſtanding his direction about following the literal and 
grammatical ſenſe, we muſt make uſe of probable con- 


which 1$ 


of the i jectures drawn from other topics, beſides his words, to 
no fir. determine in which of the literal and grammatical ſenſes 
we give he uſed the words, whether in their narrow and ſtrict 
yords of WW {enſe, or in their comprehenſive and large ſenſe. Thus 
greeable WF 2 declaration or direction of this ſort, though it obliges 
this fort WF us to interpret the writing ſtrictly, in one ſenſe of the 
rational, W word — ſtrictly, does not oblige us to interpret it 
r rather ſtrictiy in another ſenſe of the ſame word: it obliges us 


n of it, ¶ wo keep ſtrictly to the words of the writing without de- 


|ves are If Viating from them, either fo as to leave any thing out 
guous, of 


ſon, upon account of what he has ſaid about this mat- 
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ſtrictly to the words, to follow the moſt narrow or the 
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of his meaning, which the words expreſs, or ſo 3 
to take any thing into his meaning, which they & 
not expreſs. But it does not oblige us, whilſt we * 


ſtri ſenſe of thoſe words: it leaves us at liberty t 
follow either this ſenſe, or the more comprehenſive an 
large ſenſe, according to what we find by rational con- 
jectures to have been moſt probably his meaning. 

If there are any other civil laws, in which we are ng 
allowed to make uſe of rational interpretation, beſide 
ſuch, as are merely explanatory, that is, if in th 
interpretation of any other laws, beſides theſe, we ar 
not allowed to take either more or leſs into the mem. 
ing of them, than whatthe words expreſs ; this reſtraint 
ariſes not from the nature of the laws themſelves, but 
from ſome poſitive inſtitution. And this poſitive inſtit- 
tion may either be contained in the particular law, which 
will not admit of rational interpretation, as we hare 
juſt now obſerved, that it is, where the legiſlator direct: 
us to follow the literal and grammatical ſenſe of the 
words; or elſe it may be introduced by a general law, 
which has been made concerning interpretation by the 
civil legiſlator of the ſociety, to which we belong. For 
the rules of interpretation are under the authority of 
the civil legiſlator, and are therefore to be applyed in 
ſuch a manner, and upon ſuch occaſions, as he ſhall 
preſcribe, in view to the general benefit, either by 4 
written law, or by uſage and cuſtom; the former of 
which is an expreſs at, and the latter is a tacit act of 
his authority. 

In like manner, where any words or ſentences in 4 
law or a contract, have two ſenſes in common accepta- 
tion, one of which is more confined, and the other 


more 


Ve 
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more comprehenſive; there is not any particular ſort 
f laws or contracts, which will naturally require ſuch 
ambiguous words or ſentences to be taken in the more 
onfined ſenſe; nor is. there on the contrary any parti- 
ar fort, which will naturally require them to be taken 
n the more comprehenſive ſenſe. The intention of the 
egillator is the natural meaſure of the obligation ariſing 
om the law; and the intention of the parties contract- 
vg is the natural meaſure of the claim ariſing from 
e contract. This intention is to be collected from 
he ſame topics of interpretation in laws and contracts 
f all forts : unleſs the civil legiſlator of the ſociety, in 
ich the law is made, or to which the contracters 
long, has expreſsly preſcribed ſome particular rules 
interpretation, or ſome particular method of apply- 


ch particular rules or ſuch particular method of ap- 
Jlication have been introduced and eſtabliſhed by long 
d uninterrupted uſage, which has the ſame effect, as 
the civil legiſlator had expreſsly preſcribed them. 


e. n. Aa CHAP, 


g the rules ſuggeſted by natural reaſon; or unleſs 
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CHAP. vii. 
civil ſubjection, and civil liberty. 


I. General notion of ſubjeftion. II. Subjection private al 
public. III. Different degrees and ſorts of private ju- 
jection. IV. Different degrees and ſorts of public ſu 
jection. V. Civil ſuljeftion of the parts and of th 
whole. VI. What ſort of ſubjection implyed in tt 
notion of a province, VII. Civil liberty what. VIII. C 
vil liberty of the parts and of, the whole. IX. Slaw 
why incapable of being members of a civil ſotith 
X. Where ſubjeftion ceaſes right of reſiſtance begins 
XI. Relation of governour and ſubjef is a limited au 
XII. Reſiſtance to the ſupreme power how to be unde. 
flood. XIII. Right of reſiſtance does not imply ſupreat 

| civil power in the people. XIV. Opinion of Gra 

* explaned. XV. Civil judge not neceſſary to fix itt 

point where right of reſiſtance begins. XVI. Tea 

and rebellion boww guarded againſt notwithſtanding ru gene 


x : of reſiſtance. if 
it General I. VERY compact, in which a man conſents 10 their 
. Green lay himſelf under an obligation of doing or g 
% avoiding what the law of nature had not otherwiſcq them 


obliged him to do or to avoid, is a diminution of his N ubje 


* r berty. Before he had engaged in the compact, or had iq II. 
5 | himſelf under the obligation; he was at liberty cither Mpubli 
| | ; have done or to have avoided what is contained in t authe 
E compact. But after he has conſented to be thus obi me 
11 ; ged; he 1s no longer poſſeſſed of the ſame liberty : 6 A 
4 cannot be obli to do or to avoid what is Ol a Inc 
1 tained in the c pact, and at the ſame time be at | 


* berty either: it or to avoid it, as he pleaſes. 
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But every compact, which implys a diminution of 
liberty, does not imply likewiſe a ſtate of ſubjection. 
The notion of ſubjection conſiſts in the obligation of 
one or more perſons to act at the diſcretion, or accord- 
ate a to the judgment and will, of others. When therefore 
ate ſab· i the matter of an obligation, which ariſes from com- 
pact, is ſo preciſely ſettled from the beginning, as to 


ef in leave nothing to the judgment or will of thoſe, to 
| in le whom we are obliged ; the obligation, though it di- 
III. G miniſhes our liberty, does not place us in a ſtate of ſub- 
. Slow BY eftion. Such a compact gives them a claim upon us 


without giving them any authority over us, Their 
claim is ſo limited from firſt to laſt, by our own act 
and according to our own diſcretion and choice, as 
never to extend beyond ſuch limitation. This claim 
therefore is all along rather the effect of the power, 
which we have over ourſelves, than the effect of 
any power, which they have over us, But when the 
compact is ſuch from the beginning, as gives them a 
general demand upon us, and leaves the preciſe matter 
of the obligation to be in any reſpect determined by 
their diſcretion and choice; as far as it thus gives them 
aright to judge for us and to preſcribe to us, it gives 
ther an authority over us, and places us in a ſtate of 


n of his H ſudjection to this authority. 
or had qq II. Subjection is commonly divided into — and Subjection 
y either Mfpublc. By private ſubjection is meant ſubjection to the — IF 


authority of private perſons: and by public ſubjection lic. 
meant ſubjection to the authority of public perſons. 
A civil ſociety, though it conſiſts of a great number 
WP individuals, is conſidered as one artificial or colle- 
we perſon : becauſe it is guided by one common un- 
lerſtanding, which is its legiſlative power, and acts with 
| AA? One 
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one common force, which is its executive power. Thi; 
artificial or collective body is called a public perſon, 
The ſubjection therefore, which is due to a civil ſo- 
ciety, is public ſubjection. But the notion of a public 
perſon is not confined to the collective body of a civil 
ſociety. Whether the legiſlative body of ſuch a ſociety 
conſiſts of one natural perſon, as in monarchies, or is an 
artificial or collective perſon conſiſting of many natun 
ones, as in ariſtocracies, and in mixed conſtitutions; 
this natural or this collective perſon has the keeping of 
the common or public underſtanding: and in like 
manner the executive body, whether it is the ſame with 
the legiſlative body or different from it, acts with the 
common or public force. Theſe bodies therefore, tha 


* is, the conſtitutional governours of a civil ſociety, ar 
__ called public perſons ; and the ſubjection, which is due 
[© ro them is public ſubjection. 
ks : Grotius divides ſubjection, as it is here divided, in- 
4K to private and public. But firſt he diſtinguiſhes be- 
. tween aſſociation and ſubjection: and though he allon, 
. that a right over perſons may be derived as well from 
1 aſſociation, as from ſubje&ion ; yet this diſtinction in 
5 plys, that, in his opinion, the right, which a ſociety c 
I. collective body of men acquires over the perſons of the 


ſeveral individuals, who have aſſociated or joyned them. 
ſelves into ſuch a collective body, is different from 
4 ſubjection. He then goes on to divide affociations of 
I þ ſocieties, as he afterwards divides ſubjection, into pr 
8 vate and public. Thoſe he calls private aſſociations, 
; which are formed by a ſmall number of private pei. 
4 fons, who have agreed ro act together for the pur- 
|*% poſe of carrying on ſome private deſign. Public allo- 
| L. I. C v. $XXVI. VII. d ibid. C XVIII. 
ciation: 
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cations are either ſuch as produce a public perſon, or 
ſuch as conſiſt of public perſons; that is, they are 
ether formed by a large body of men, who have 
united themſelves by compact into a ſtate or civil ſo- 
dety; or elſe they are formed by a number of ſtates, 
which have agreed to act together in the proſecution of 
ſome common deſign. An aſſociation of the former 
ſort produces a public perſon ; and an aſſociation of 
the latter ſort conſiſts of public perſons. 
If the ſeveral perſons, who have formed themſelves 
into a ſociety, either private or public, have proceed- 
ed no farther than to unite themſelves by mutual con- 
ſent into one body, under the obligation of joyntly 
carrying on their common deſign; it muſt indeed be 
allowed, that the ſeveral members of ſuch ſociety will 
be equal to one another, when they are confidered ſe- 
parately : ſuch an agreement does not ſubject any one 
member to the authority of any other member; and 
much leſs does it ſubject all of them to the authority 
of any one or of a few. But in the mean time it is 
plane, that, as far as the matter of the obligation, 
which the ſeveral members lay themſelves under, is not 
preciſely limited from the beginning, all aſſociations 
produce ſubjection, not indeed a ſubjection of any one 
member to any other, but a ſubjection of any one to 
the collective body. For, as © we have elſewhere ob- 
ſerved after our author, whatever meaſure is agreed 
upon 1n relation to the common purpoſe of the ſociety 
by a majority of the members, it will be binding upon 
al and each, not only upon thoſe, who make a part 
of the majority, but upon thoſe likewiſe, who diſap- 
prove the meaſure ſo agreed upon; or even proteft 
See B II. C. I. FIT. 
A a 3 againſt 
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againſt it. Grotius, whilſt he diſtinguiſhes between th 
right over perſons, which ariſes from aſſociation, an 
the right over perſons, which ariſes from ſubjeQia, 
ſeems to allow, that ſuch a ſubjection, as we have be 
ſpeaking of, is produced by aſſociation : for he obſerve, 
that the body of a civil ſociety, in particular, ha: 
fuller right, than any other ſociety whatſoever, of bind 
ing its ſeveral members to act for the common bene 
in ſuch a manner, as the common underſtanding 
dictates. And certainly, if each member of a ſocie, 
either private or public, has obliged himſelf by con 
pact to be guided in purſuing the ends, for whit 
ſuch ſociety is formed, by a judgment and will, whid 
are not his own; this compact produces ſubjectionʒ nt 
withſtanding our author diſtinguiſhes its effect fron 
ſubjection, and calls it aſſociation. Any particular men 
ber of a ſociety may happen to concur with the ms 
jority z and if he does, he may appear, whilſt he 4 
according to the judgment and will of ſuch major, 
to follow his own. But this concurrence, in regard v 
his obligation, is quite accidental: he would have be 
as much obliged to guide himſelf by the judgment 
and will of the majority, if he had diſſented from tit 
meaſure, which they agree upon, as he is, when be 
happens to make a part of the majority, and to cot 
cur in what they eſtabliſh, 
Different III. Private ſubjection admits of ſeveral ffren 
— degrees, from a ſtate of abſolute or perſonal ſlave! 
of private to ſuch limited obligations, as can ſcarce be called ſub- 
ſubjection. jection. A compact, by which we give any one perſol 
or any number of perſons a general demand upon - 
to act for their benefit, or for the benefit of any od 
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«le, without fixing any limits at all to the matter of 
the obligation, produces perfect ſubjection or ſlavery, 
This fort of ſubjection, though it is ſometimes called 
abſolute ſubjection, is not abſolute in the ſtricteſt ſenſe 
of the word, ſo as to give the maſter a right to treat 
the ſlave in what manner he pleaſes, or to compel the 
lave to do any thing that he pleaſes: for we have al- 
ready * ſeen, that the law of nature fixes ſome limita- 
tions to ſlavery, though the ſlave himfelf has not fixed 
any by the compact, which produced his ſubjection. It 
is called a ſtate of abſolute ſubjection; becauſe it is as 
abſolute, as the law of nature will allow it to be, or as 
the perſons, who place themſelves in ſuch a ſtate, can 
make it. 

But all private ſubjection is not ſlavery. The com- 
pat, which produces it, may render it imperfect by 

limiting the matter of the obligation : and the ſub- 
Ejection will be the leſs perfect, in proportion as leſs is 
left to the judgment and will of thoſe, to whom we 
ae ſubject. A labourer, who has bound himſelf to do 
only one particular ſort of work, is in a ſtate of pri- 
vate ſubjection: his maſter by the compact, which is 
between them, has acquired a right to direct him in 
what relates to this work. But the ſubjection is imper- 
left: becauſe his obligation to be directed by the judg- 
ment and will of his maſter is limited, not only by 


= 
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the general law of nature, as in the caſe of ſlavery, 
aver] but likewiſe by the particular compact, from which 
1 ſub- t aroſe. 1 
ern Private ſubjection may be divided into different ſorts, 
on well as into different degrees. Where it has only the be- 
y one i ft of che ſuperiour in view; and all the benefit, whichthe 
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jection. But where ſuch conditions are annexed to it, x 


fame purpoſe, which he would naturally have purſue 


ſubjection of the child to the parents, who adopt him, 
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inferiour finds in it, is merely accidental; it is ſervile fy 


have the benefit of the inferiour principally in view eithe 
in whole or in part; that is, where the perſon, whoy 
in ſubjection, is obliged either in whole or in part tos 
according to the judgment and will of another, for th 


if he had been free to judge and to chuſe for himſt, 
this may be called liberal ſubjection. A child is i 
ſubjection to his parents, and a ward to his guardian: 
but this, though it is private ſubjection, is not of the 
ſervile ſort; becauſe the benefit of the child, or of the 
ward, is the end or purpoſe, which it has in view. I. 
theſe two inſtances indeed the right to direct does not 
ariſe from the conſent of the perſon, who is in fub 
jection : in the inſtance of a child and his parents it 
ariſes out of the law of nature; and in the inſtance 
a ward and his guardian, it ariſes either out of ſome 
act of a deceaſed parent, or out of the civil law, which 
places the child, during his minority, under the autho- 
rity of his guardian. But where the civil law allows of 
adoption, and allows a child, before he is old enough to 
do any other valid act, to conſent to adoption; the 


ariſes from his own conſent. In like manner, where the 
civil law allows an orphan to chuſe a guardian, befor 
he is at a legal age to do any other valid act, the con- 
ſent of the orphan places him in a ſtate of ſubjection do 
his guardian. In both theſe caſes the ſubjection is 0 
the private and of the liberal ſort. It is private; becaul 
it is ſubjection to a private perſon : and it is liberal 
becauſe it has the benefit of the inferiour in view. | 
private partnerſhips, each of the partners is in * | 
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to the collective body, as far as the matter of the part- 
nerſhip extends: but this ſubjection, as it has the com- 
mon benefit for its end, in which benefit each has an 
intereſt, is liberal ſubjection. 

Grotius conſiders ſubjection as imperfect, not only 
where the obligation, on one fide, and the demand, on 
the other ſide, are limited to ſome particular actions, and 
include a condition in favour of the perſon, who is in 
ſubjection; but likewiſe where the obligation and the 
demand, though they are under no limitation in reſpe& 
of the matter of them, are limited in reſpe& of the 
time, during which they are to continue. He would 
probably have been of another opinion, if he had 
attended here to a principle, from which he argues 
telſewhere. When he is proving, that civil power may 
be ſovereign, notwithſtanding it is temporary; he ob- 
ſerves, that the nature of a thing is not changed mere- 
ly by its duration, and in particular that the nature 
of any moral power is to be judged of from the effects, 
which are produced by it, whilſt it laſts, and not from 
the time, during which it laſts. Indeed the power of a 
maſter over his ſlave is not civil power; and the ſub- 
jection of the ſlave is not civil ſubjection. But the 
principle, from which Grotius argues, is general: and 
if it is true, when applyed to power and ſubjection 
of one ſort; it will be equally true, when applyed to 
power and ſubjection of any other ſort. Now the effects 
of the maſters power are the ſame, if the matter of the 
compact is the ſame ; whether that power continues 
only for a determinate time, or for the whole life of 
the ſlave. If therefore the maſter has a power to direct 
al the actions of the ſlave without any limitation, ex- 

L. I. C. III. $ XJ. 
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cept what ariſes from the general law of nature; th 
ſlave is as much in a ſtate of abſolute ſubjection, where 
this power continues only for a determinate time, for 
ſeven or for fourteen years, as where it continues during 
the life of the ſlave. The condition of a temporay 
ſlave, if we only conſider what it is, whilſt the ſlavery 
laſts, is neither better nor worſe, than the condition of 
a perpetual ſlave. Perhaps the proſpect, which the for- 
mer has of recovering his liberty at a certain time, 
may make his preſent condition ſet eaſier upon him, than 
the preſent condition of the latter does, who has no 
ſuch proſpect before him. But the proſpect of coming 
into a better condition, however it may encourage hin 
to bear his preſent condition well, makes no eflentia 
difference in the nature of the condition itſelf. Though 
he may be cheared by the hopes of recovering his | 
berty hereafter; yet he is now, whilſt his ſlavery laſts, 
as much in a ſtate of perfect ſubjection, as the other 
is. It muſt however be allowed, that, if we were io 
give our opinion, upon the different conditions of the 
temporary and the perpetual ſlave, we ſhould be apt 
to ſay, and ſhould have ſome reaſon for ſaying; that 
the former is in a better condition than the latter, 
But the reader, I ſuppoſe, is aware, that, when ve 
make this judgment about the difference of their re- 
ſpective conditions, we conſider ſomething more, than 
merely their preſent conditions; we take the whole d 
their reſpective lives, their future as well as their pit 
ſent circumſtances, into the account, and reckon the 
condition of the one to be better than the condition d 
the other, not becauſe it is better juſt now, but be 
cauſe it is better upon the whole. I 
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e v. All public ſubjection is not civil ſubjection: for Different .. 
ben in public, as well as in private ſubjection there are dif- — 1 

for Wferent degrees and different ſorts: and civil ſubjection is of public 

ring ¶ one particular ſort and degree of public ſubjection. ED. 

rary Not only an individual or private perſon, but a 

very nation likewiſe or ſtate, which is a public perſon, may 

n of Wave ſlaves. Thoſe, who are condemned to labour for 

for- ne public in the mines, or in the gallies, or in any 

ime, other work whatſoever, which the ftate thinks proper 


to employ them about, are in public ſubjection. But as 
the benefit of the ſuperiour is the only end, which this 
ſubjetion has in view, it is of the ſervile fort; and as 
the matter of the obligation is not limited, it is abſo- 
lute in degree. The ſuppolition, that they, who are 
thus in ſubjection to the public, are condemned to 
ſlavery, implys indeed, that their ſubjection does not 
ariſe from their own conſent; but that it is the puniſh- 
ment of ſome crime, which they have committed: the 
nſtance therefore may ſeem not to belong to ſuch ſub- 
jection, as we are now ſpeaking of, which is ſubjection 
ailing from conſent. However, as it is poſſible for a 
man thus to ſubject himſelf to an individual or private 
perſon by his own conſent, ſo it is poſſible for him in 
ike manner to ſubject himſelf by a like conſent to a 

body politic or public perſon. 
Labourers, who let themſelves out to the public to 
do ſome particular ſort of work, ſuch as mending 
ads, or making fortifications, or building ſhips, and 
ikewiſe mercenary ſoldiers, are in a ſtate of public 
ſubſection. Their ſubjection is imperfect in degree; 
becauſe the matter of the obligation on their ſide, and 
of the claim on the ſide of the public, is limited: but 
n the mean time, as the end of it is rather the benefit 
of the public, than of themſelves, it is of the ſervile 
ſort. 
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ſort. But it may be worth the while to obſerve, thy, 
even in theſe inſtances, the ſubjection is looked upon 
to Be leſs ſervile, or approaches nearer to liberal ſub. 
jection, in proportion as the perſons, who are in ſub. 
jection, have a greater benefit from it. Thus the 
officers, the architects, and the maſter-builders are in 
ſubjection to the public, as well as the common ſoldier, 
and the under-workmen : but the ſubjection of the 
former is more liberal, and of the latter more ſervile; 
only becauſe the obligation, in which their reſpe&e 
ſubjection conſiſts, has the benefit of the former more 
in view, and the benefit of the latter leſs in view. 
Civil ſubjection is ſuch public ſubjection ariſing from 
conſent, as is limited in the matter of it to thok 
actions or things, which relate to the general welfare 
and ſecurity of the whole civil ſociety or of its ſevenl 
parts. The individuals, who have conſented to make 
themſelves members of a civil ſociety, are in cone 
quence of this conſent in a ſtate of ſubjection: be 
cauſe they are obliged by it to act according to x 
judgment and will, which are not in their own keeping 
but in the keeping of the public. This ſubjettion 
however is neither abſolute nor ſervile. For finee the 
matter of the obligation is limited to what relates w 
the general welfare and ſecurity of the whole fociety d 
of its ſeveral parts; this limitation make the ſubſ- 
ion imperfect. And ſince the members of the ſociet 
have a common intereſt in the good of the whole 
body, and a particular intereſt in the prote&tion 
which they have a right to, as they are parts of tht 
whole; this end or view of the obligation makes tn 
ſubjection liberal. 
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1mberleſs inſtances, both from what he has heard and 
fom what he has read upon theſe points, to prove, that 
the words are not always uſed in this ſenſe: not becauſe 
there is no ſort of ſubjection, and no ſort of liberty, 
which may properly be called by theſe names; nor yet 
becauſe the definitions, which we may endeavour to give 
of theſe words, do not fully expreſs the nature of this 
fort of ſubjection, or this ſort of liberty; but becauſe 
the words are frequently uſed as words of courſe, both 
n common converſation and in many political writings 
o that numberleſs inſtances are to be found, in which 
ome perſon or other has uſed the words, in ſpeaking 
orin writing, without any determinate meaning or per- 
taps without any meaning at all. 

Indeed the moſt accurate writers do not always uſe 
theſe words in one and the ſame ſenſe. Thus, civil ſub- 
xtion means ſometimes the ſubjection of the whole ſo- 
dety, and ſometimes the ſubjection of its ſeveral parts; 
that is, both the ſubjection of the collective body to its 
nſtitutional governours, and the ſubjection likewiſe 
if the ſeveral members, either to ſuch conſtitutional go- 
emours or to the collective body, are uſually called ci- 
i ſubjeftion. And if we would avoid being miſled or 


N plexed, in what we read or hear upon theſe points; 


will be neceſſary for us ro diſtinguiſh theſe two ſenſes 


WW" the ſame words from one another, and to obſerve in 


ich of them the words are uſed. 
The ſeveral members of a civil ſociety are in a ſtate 


JW civil ſubjection; whatever form of government is 


eſtabliſhed 
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v. It is very difficult to affix a preciſe ſenſe to the Civil ſub- 
words — Civil ſubjection, and civil liberty, For what- _ of 
wer ſenſe we may endeavour to affix to them; any — MIT the 
I man, who chuſes to call it into queſtion, may produce whole. 
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eſtabliſhed in the ſociety. They are obliged by the ſo- 
cial compact to follow the dictates of the public un, 
derſtanding in what relates to the general good; whe. 
ther the conſtitution is popular, or ariſtocratical, or mg. 
narchical, or mixed. The ſeat of the civil power indeediy 
different, in theſe different forms of government: ſo tha 
the ſubjection of the individuals is more immediate) 
dye to a different ſort of public perſon. But wherever 
this power reſides, the ſubjection, which is due to it 
from the individuals, is only civil ſubjection. For thi 
is all, that was due by the focial compact to the colle 
ctive body: and this collective body, in ſettling the con- 
ſtitution by a fundamental law, cannot give either to: 
king, or to a ſenate of nobles, or to any other civil go 
vernours whatſoever, a more extenſive claim upon the 
ſeveral members, than ſuch body originally acquired by 
their particular conſent, either expreſs or tacit, when 
they united themſelves to it. 

But though under all forms of government, the in- 
dividuals, who have made themſelves members of 4 
civil ſociety, are of right, whatever they may be in fac, 
in a like ſtate of civil ſubjection; yet in democrade 
the collective body itſelf is not under any ſubjection: i 
governs itſelf freely, and is not bound by the act of any 
one or more perſons. Whereas in other forms of g. 
vernment, if they have no mixture of a democracy it 
their conſtitution, there is a ſubjection of the whole, # 
well as of the parts, a ſubjection of the collective body, 
as well as of its ſeparate members. For the act of de 
conſtitutional governours is not only binding upon the 
ſeveral individuals, who compoſe the collective body, follow 
but in conſequence of the general conſent, by which 
the conſtitution was eſtabliſhed, it becomes binding 
upon this body itſelf. 


From 
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From hence we may underſtand what ſort of free - 
dom it is, which puts the difference between free ſtates 
ind other ſtates. The individuals in a free ſtate are not 
free from civil ſubjection, any more than they are in any 
other ſtate, which is governed by a king, or by a ſelect 
body of nobles. But in a free ſtate the collective body of 
the whole ſociety is free, or is not under any ſubjection: 


cies, the collective body is in a ſtate of ſubjection to its 
conſtitutional governours; becauſe as far as the power of 
theſe governours extends, their act is binding upon the 
collective body, as well as upon the ſeveral members, Whe- 
ther common uſage has given the title of tree ſtates, or not, 
to thoſe nations, in which the form of government is a 
mixed one; ſuch nations have certainly the eſſence of a 
free ſtate; notwithſtanding a king may be a conſtituent 
part of the legiſlative body, and may be veſted with 
the executive power; provided the collective body is 
not bound by any act of legiſlation, in which it does 
not immediately and directly concur, either by itſelf or 
by its repreſentatives. The freedom of the collective 
body of a civil ſociety is not neceſſarily connected with 
mixed conſtitution : it is the particular nature of the 
mixture, upon which that freedom depends. If the le- 
allative body conſiſts of a ſingle perſon and of a ſelect 
number of hereditary nobility ; though the conſtitution 
vill be a mixed one, yet the collective body of the ci- 
vil ſociety will be in ſubjection: becauſe in eſtabliſhing 
the conſtitution this collective body obliged itſelf, as 
kar as the ends or purpoſes of ſocial union extend, to 
follow a judgment and will, which is not in its own 
keeping, but in the keeping of that particular part, 
which compoſes the legiſlative body. By adding to 


theſe 


whereas in abſolute monarchies, or in abſolute ariſtocra- 
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theſe two parts of ſuch a mixed legiſlative a third, 
which conſiſts of repreſentatives choſen from time to 
time by the general body of the ſociety, this generil 
body, which is uſually called the people, does not in- 
deed reſerve to itſelf a full power of legiſlation; but 
it reſerves ſuch an independent power, as prevents its 
ſubjection: though it has not a power of making 
laws by its own judgment and will, yet without 
its on judgment and will, ſignifyed by its repre- 
ſentatives, no laws will be binding upon it. 
A like independence, in ſuch a form of governmenta 
we have been deſcribing, is given to the ſingle perſon 
or king, whom we have ſuppoſed to be a conſtitutional 
part of the legiſlative body: for though, by the ſup- 
poſition of his being only a part of ſuch body, he ha 
not in matters of legiſlation a power of binding either 
the general body of the ſociety, or the particular mem- 
bers of it, by his own. judgment and will, without the 
concurrence of the other parts of the legiſlative; yet 
neither he himſelf, nor any one elſe within the ſoccty/ 
can be bound by any law, to which he does not conſent} 
at the time of making it; except the fundamental law 
of the conſtitution, to which he conſented. either ex- 
preſsly, when he accepted the crown, or tacitly: by tis 
act of accepting it. But when we ſay, that his conſent 
is neceſſary to make a law binding either upon him 
or upon any one elle within the ſociety ; we muſt be us 
derſtood to include the conſent of his predeceſſora, uns 
der the notion of his conſent. For as they acted by ü 
ſame power, which he is poſſeſſed of, the effect of che 
conſent, in reſpe& both of himſelf and of the ſubject 
is the ſame, as if ſuch. conſent had been his own i 
mediate act. If beſides this civil independence, a 
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is given to one ſingle perſon within a ſociety by making 
him a conſtitutional and diſtinct part of the legiſlative 
body, we ſuppoſe the ſame perſon to be likewiſe in- 
veſted with the ſupreme executive power; he may then 
very properly be conſidered as the ſupreme or ſove- 
reign head of the ſtate. In this latter character only, 
8 he is inveſted with the fupreme executive power, 
all the members of the ſociety would be accountable to 
him, or to ſtanding judges, who act for him, in mat- 
ters of public wrong; and they muſt have recourſe to 
bim, or to the like judges, for redreſs in matters of pri- 
rate wrong. But if he was inveſted with no other 
power, beſides this; though he would be the ſupreme 
magiſtrate, he could not well be called the ſupreme head 
of the ſtate : he would be ſupreme in reference to other 
magiſtrates, who hold an inferiour executive power de- 
rived out of his; but as the executive power, even in 
ts higheſt degree, is ſubordinate to the legiſlative 
power; ſo he, if he was inveſted with no other power be- 
des what is merely executive, would be ſubordinate to 
e legiſlative body. But by making him a conſtitutional 
nd diſtinct part of the legiſlative, this ſubordination is 
ar taken off, and his executive power becomes ſo far 
dependent or ſovereign, that though he cannot exer- 
le this power in all inſtances according to his own 
Woment and will, yet as his conſent is neceſſary in 
king the laws, which direct the exerciſe of ir, 
© 15 not obliged to exerciſe it according to the judg- 
ent and will of any other perſons without the con- 
ence of his own, 
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VI. Where the general body of a ſociety is in ſub- 1 ſort 
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„ whid mours have a claim to this ſubjection, as they are the yes | in 
ling parts of this particular body, or whether they 0 
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have the like claim, as they are the ruling parts of 
ſome other ſociety. In the former caſe the ſociety, 
notwithſtanding its ſubjection, continues to be a ſtate; 
but in the latter caſe it is a province of that other ſo. 
ciety or ſtate, the ruling parts of which have a claim 
to its ſubjection. OT A | 
The ſuppoſition, that a province is in ſubjection to 
the ruling parts of a ſtate, implys, that the ſtate itſelf i 
in ſubjection. But we have here proceeded upon this 
ſuppoſition, only for the ſake of ſhewing, that, though 
the ſubjection is in all other reſpects of the ſame fort, 
the difference of external and internal ſubjection vil 
make one ſociety a province and another a ſtate. For 
it is by no means effential to the notion of a provinee, 
that the ſtate, of which it is a province, ſhould be in 
ſubjection to any particular ruling parts. A ſociety 
may be a province to a free ftate, as well as to a ſtate, 
which is not free. Though a free ſtate is not in ſub- 
jection to any particular ruling parts; yet if the gene: 
ral or collective body of ſome other fociety is in ſub- 
jection to the general or collective body of ſuch free 
ſtate, this other ſociety will be a province. 
VII. By natural liberty is ſometimes meant the in- 
dependent phyſical power, which individuals have 
judging, chuſing, and acting for themſelves. But whengif + 
natural liberty is diſtinguiſhed from civil liberty; t 
former means the moral liberty of mankind in a ſtage" 
of nature, and the latter means their moral liberty in , incon 
ſtate of civil ſociety. Now the moral liberty of manyp©amer 
kind in a ſtate of nature conſiſts in a power o fadtinf ud be 
in what manner they think fit; as far as they are unde ; avil I 
no reſtraints from the law of nature, when they # ci co 
conſidered as ſeparate and independent individual d Poſſe 
And their civil liberty, is ſometimes defined to be ® 
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ke power, of acting iu What manner they, think fit: as 
far as they are under no reſtraints from civil laws. 
This definition of civil liberty is ſo contrived as to 
make it anſwer very well in the words of it to the deli · 
nition of natural liberty. But it is certainly liable to. 
many objections, and does not fix the true point of 
lfference between the two ſorts of liberty... 


vil laws. Now in perfectly monarchical conſtitutions 
the monarch is the civil legiſlator. His laws therefore, 


From hence it will follow, if civil liberty is as much 
berty as is conſiſtent with civil laws, that the ſubjects 
nder all the oppreſſion, which the laws of a deſpotic 


king back into the nature of the ſocial compact: 
ras this compact limits civil power or the power of a 
vil governour, ſo it limits likewiſe the matter of the 
W, which he has authority to make, to ſuch things, as 
neceſſary or conducive to the ſecurity and welfare 
the whole ſociety or of its ſeveral parts. No com- 
and therefore of the monarch, though he is the civil 
ullator, can properly be conſidered as a civil law, if 
$ inconſiſtent with the ends of ſocial union and civil 
ernment. So that, norwithſtanding civil liberty 
ald be defined to be as much liberty as is conſiſtent 
civil laws, the ſubjects, who are oppreſſed by the 
oa commands of an abſolute monarch, could not 
- vidual in poſſeſſion of their civil liberty : becauſe they are 
o beth B b 2 under 


' 


All laws, which, are made by a civil legiſlator, are. 


whatever may happen to be the matter of them, whe-. 
het they tend to the general benefit of the ſociety, or 
o his own particular intereſt, may be called civil laws. 


ronarch can bring upon them, will be in poſſeſſion of 
heir civil liberties, not only in right but in fact. Iam. 
ware however, that this objection may be obviated by 
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under the reſtraint of ſuch commands; as are not cini 
laws. Without examining this anſwer, we will ſuppoſ: 
it ſufficient ſo far to obviate the objection, as to ſhew, 
that the definition, when it is rightly explaned and du 
qualifyed, is a true one. But ſtill this anſwer will not 
ſo far remove the objection, as to ſhew, that the def. 
- nition is a good one: for no definition can be a'good 
one, which wants to be explaned and qualifyed, before 
it will convey a preciſe notion of the term defined. 
Hut we may object farther, that, if civil liberty con- 
fiſts in as much liberty, as is conſiſtent with civil laws, 
or in the power of mankind to act in what manner they 
- pleaſe, where civil law does not reſtrain them, there 
can be no ſuch thing as civil liberty in any ſociety 
- whatſoever. For the liberty of individuals is ® reſtran- 
ed in many inſtances, particularly in ſuch rights 
ariſe out of an injury, by the mere act of cavil-unjon 
without the aid of any civil law, and aritecedently toth 
poſitive or expreſs inſtitution of any. In all ſocieties 
therefore, whatever the form of government or the tenor 
of the civil laws may happen to be, the members! 
under ſome reſtraints, which do Not come bam 
laws. ny 
Perhaps by conſidering a <tr} which *. 
follow from this definition, we may be led to che tu 
point of difference between natural and civil iben 
If civil liberty is as much liberty, as is conſiſtent vil 
the reſtraints of civil laws; the conſequence will be, t 
every new law, however beneficial it may be either 
the whole body politic or to the ſeveral members; 
be a diminution of civil liberty : becauſe it produces 
farther reſtraint, which the ſubjects were not under! 0 


n See B. II. C. V. 0 
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ſore the lau / was made. But as the private and. fervile 
ſobjection of a flave does not conſiſt in his being re- 
firained by the commands, which his maſter has actu- 
ally given him; ſo neither is there any reaſon to ſup- 
poſe, that the public and liberal ſubjection of a mem- 
der of civil ſociety conſiſts in the reſtraints, under 
which he is actually laid by the civil laws. A (ave 
is in ſubjection, becauſe he is liable to be reſtrained, 
ved from his maſter, but by ſuch likewiſe, as he may 
receive from him hereafter. And in like manner. a 
member of any civil ſociety is in ſubjection, becauſe he 
i; liable to be reſtrained, not only by ſuch laws, as the 
civil legiſlator has eſtabliſhed already, but by ſuch like- 
wiſe, as he may eſtabliſh, when ſome future occaſion 
makes it neceſſary, The ſubjection of a ſlave is diffe- 
tent indeed, both in ſort and in degree, from the ſub- 
x&ion of a member of civil ſociety. They differ in 
ſort; becauſe ane of them is private and ſervile, and 
the other is public and liberal: and they differ in de- 
gree; becauſe one extends to all a mans actions, and the 
ether is limited to thoſe actions only, which relate to 
the general ſecurity and welfare of the whole body po- 
ktic or of its ſeveral parts. But however theſe two in- 
ſtances of ſubjection may differ in other reſpects, in 
this they agree, that both of them are ſubjection: the 
member of a civil ſociety, as well as the ſlave, is under 
in obligation of acting according to a judgment and 
vill, which are not in his own keeping. As far as 
this obligation extends, that is, as far as their reſpe- 
dive ſubjection extends, neither of them is poſſeſſed of 
bs natural liberty. The natural liberty of the ſlave is 
ceſtroyed by his being obliged to follow the judgment 
Bb 3 and 
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and will of his maſter in all things: and'the nating it 8!" 
liberty of the member of a civil ſociety is abridyed'by the 1; 
his being obliged to follow the judgment and will of W 


the public in ſuch things, as relate to the common & Here 
general good. Thus we ſee at laſt, that this obli gation form 
of a member of civil ſociety, which is nothitig oe bit perfec 


the obligation of the ſocial compact, is what puts th 

difference between natural zd vil liberty. If therefch 

we define natural liberty to be as much liberty as k 

conſiſtent with the obligation of the law of nature, ne 

ſhould define civil liberty to be as much liberty a | 
conſiſtent with the obligation of the ſocial compact. 
Civil li. VIII. In order to undertand the ſeveral 8 

_ Lal which civil liberty 1s ſpoken of, we muſt diſtinguiſh ja 

and of the as we before diſtinguiſhed civil ſubjection, into the c. 

whole. vil liberty of the parts, and the civil liberty of ff 

whole ; that is, into the liberty of the ſeveralindividuz, 

who have united together and compoſe the collefti 

body of the ſociety, and the liberty of this colledlife 

body itſelf. The civil liberty of the ſeveral "membet 

of a ſociety implys a freedom from all, except dil 

ſubjection: but the civil liberty of the whole body 1 


plys a freedom from all ſubjection whatſoever. After z =: 
number of individuals have united together and forme ; 
a civil ſociety; though any one of them is equal to af 45h 
other, when they are conſidered ſeparately ; yet eac 4 : 
by the ſocial compact is made ſubject to the joynt b - U 
thority of the whole or collective body. But in the met paces 
time this whole or collective body 1 15 under no reſtrain! 14 
either from within or from without, except the reſtraint _ 
of the law of nature: the focal compact does No! q 4 
give any particular part of ſuch body a right or autho 8 


rity to direct or to bind the whole: and much leſs does 


if 
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atorh MY give ſuch, zight or authority to any other ſociety of 
ed hh Ide ſame ſort, or to the ruling part of any other. 
vnc When the ſociety has proceeded farther, than the 
jon nere act of ſocial union, and has eſtabliſhed ſome other 
gu ſorm of government, which is different from ſuch a 
Gia perfect democracy, as would reſult from this act alone; 
+" vill depend upon the nature of that form of govern- 
cobra WY nent, which is ſo eſtabliſhed, whether the civil liberty 
/ 5 of the whole ſhall remain or not. An abſolute monar- 
re, ne chy puts an end to this kind of civil liberty. For where a 
781 ingle perſon in che collective body has a conſtitutional 
4. Wont of directing the whole, this collective body is in 
des ü ſtate of ſubjection: becauſe it is bound to act for the 
N15 pupoſes of ſocial union by a judgment and will, which 
he not in its own Keeping. This indeed is, of right, only 
of th anil ſubjection. But though civil ſubjection is conſi- 
Jab ſent with the civil liberty of the parts or ſeveral mem- 
leckte bers; it is not conſiſtent with the civil liberty of the 
eat whole or collective body. For civil liberty is as much 
emden lberty as is conſiſtent with the obligation of the ſocial 
G compact: and this compact, whilſt it placed the ſepa- 
ay ins me members of the ſociety under civil ſubjection, left 
Aer the joynt or collective body free to judge and to chuſe 
! for itſelf, An abſolute ariſtocracy is likewiſe inconſi- 
70 1 ſent with the civil liberty of the whole: becauſe, though 
et ea | luch N conſtitution puts the power of governing the ſo- 
be a dety into the hands of more perſons than one, yet it 
echt Places the whole body in a ſtate of ſubjeCtion to a ſmall 
nM dumder of men, who are only a particular part of that 
trat whole, A mixture of theſe two forms of government, in 
bes tit Whatſoever manner the mixture is made, will be as in. 
auth conſiſtent with the civil liberty of the whole, as either of 
ss Ave them alone would have been: for under ſuch a mixed go- 
it R b 4 vernment 
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vernment the collective body of the ſeciety will be is 
a ſtate of ſubjetion; that is, it will be under an cbſ 
gation of acting according to a judgment and will, which 
are not in its own keeping, but in the keeping of a pen 
But in popular forms-of government, and in ſuch mit 
ed forms likewiſe, as are in part popular, the civil þ 
berty of the whole remains: becauſe the collective by 
dy is not bound to follow the dictates of any judgment 
or will, in which it does not concur Auer by itſelf & 
by its repreſentatives. 3G -r=1y 

In any of the other-forms of eee __— 
in the popular forms, the civil liberty of the parts of 
ſeveral members of the ſociety remains of right. The 
ſubjection, which they owe to their conſtitutional g 
vernours, whether the government is in the hands oft 
king, or of a ſenate of hereditary nobility, is only d 
ſubjection. No' conſtitutional civil governours, var 
ver their titles or denominations may be, have any other 
Tight or moral power of reſtraining the ſeveral members, 
than the collective body of the whole ſociety has in 
perfect democracy: and this right is no other, thus 
what is derived from ſocial union, a right to dire 
them what they are to do and what they are to avoit 
for the general good, and to enforce theſe directions 


where it is neceſſary, by the uſe of the joynt ſtrength." ture of 

You may therefore aſk perhaps, of what mpoWthe per 
tance it is to individuals what form of government hood, 
they live under; if an abſolute monarchy, or an abloFWtruft, \ 
lute ariſtocracy, whilſt they take away the civil nber receſſa 
of the whole collective body, leave the ſeveral memvereral r 
the ſame right to their civil liberty, that they woulogavil 11 
have had under a popular conſtitution? The anſveFWinuch u 
to this queſtion is obvious. There is a wide differenWean be 
between the right of the individuals to their civil I Weconſent 
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derty, and their enjoyment of this liberty in fact. 
Under every form of government their civil liberty 
z the fame in right; but there is not the ſame ſecu- 
ty under every form, that it will be ſo in fact. Though 
the members of a civil ſociety are not flaves in right 
to an abſolute monarch, who has all civil power 
i his hands, both legiſtative and executive; yet he ĩs 
in ſuch à ſituation, as gives him an opportunity, and 
ums him with ſtrength enough, to treat them in fact, 
4 if they were his ſlaves. It is poſſible, that a ſove- 
reign prince, vrho has as abſolute authority, as the nature 
of civil power will admit of, may make the general 
good of his people the meaſure of his conduct. But it 
s poſſible likewiſe; that he may hold the oppoſite con- 
duct, and inſtead of regarding their intereſt, may con- 
pel them, as if they were his ſlaves, to advance ac ſe- 
karate intereſt of his own ; whether he places this ſe- 
purate intereſt in gratify ing his ambition, or his avarice, 
& his vanity,” or his love of pleaſure. The ſeveral 
members of the ſociety, when they are in ſuch a ſitu- 
tion, do not enjoy their civil liberty: but the nature of 
the conſtitution does not take it from them of right; 
the injuſtice of him, who adminiſters the conſtitution, 
lakes it from them in fact. Since therefore in the na- 
ture of the thing there is a poſſibility, and ſince from 
the general temper of mankind, there is ſome likeli- 
hood, that where all is left to the will of one man, the 
ruft, which is repoſed in him, will be abuſed!; it is 
neceſſary, in order to ſecure the civil liberty of the ſe- 
ral members in fact, to preſerve and maintain the 
Wil liberty of the collective body, by giving it ſo 
much weight and influence imthe legiſlative, that nothing 
gen be done there without its conſent, or without the 
Fonſent of its repreſentatives. 


We 
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We may now underſtand what is meant, when, up 
on a- change of the civil conſtitution of gevernmey 
in any: nation from popular or mixed, to ariſtocraticy 
or monarchical, we ſay, that the nation has loſt: or hy 
given up its civil liberty. What is thus more immed;- 
ately {loſt or given up of right is the civil liberty of 
the collective body, and not the civil liberty of the ix 
dividuals. This body, whilſt the form of government 
was popular, acted for itſelf, according to its own judg 
ment and will: but upon ſuch a change in the conſſi 
tution, it is brought into civil ſubjection, and oblige 
itſelf, in purſuing the ends of a civil ſociety, to ah 
according to a judgment and will, which are in tte 
keeping of the governing part; of one ſingle perſogy 
if the new form of government is monarchical, or ata 
body conſiſting of a few hereditary nobility, if it q; 
ariſtocratical. But whatever the collective body of.the 
ſociety gives up in this change of the conſtitution, tht 
ſeveral members of it, when they axe conſidered {ea 
rately, have the ſame right to their civil liberty, tha 
they had before. Whilſt the popular form of gove 
ment continued, each was obliged to purſue the en 
of ſocial union according to a judgment and wil 
which were not in his own keeping; and each is obl 
ged to no more than this under the new form: the on) 
difference in right is, that in the popular form il 
judgment and will were in the keeping of the collec 
body or of its agents and repreſentatives z whereas in d 
monarchical or ariſtocratical form, they are in the Reef 
ing of che particular ruling part of that body. But thou 
this, in reſpect of the ſeparate members, is the only d 


ference in right, there will moſt probably be ano""We.....1 


difference in fact: the civil liberty of the whole. Meeres 
collec 
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collective body is the ſupport and ſecurity of the civil 
liberty of the ſeveral parts or members. The Joſs ther- 
tre of the former in right will commonly be artended 
wich the loſs of the other in fat; 10 
Perhaps it may here be aſked, how the ſeveral parts 
or members of a ſociety, when they are conſidered ſe- 
parately, can poſſibly have a right to their civil hberty, 
where ſuch a form of government has been eftabliſhed 
by conſent, as is inconſiſtent with the civil Hberty of 
e whole or collective body? becauſe this collective 
body conſiſts of all the members taken together; and 
is not eaſy to conceive, that the ſeveral parts ſhould 
in a right to civil liberty, when the whole has Toft 
This would indeed be impoſſible, if the ſame thing 
ms meant by civil liberty, when we ſpeak of 'the 
whole or collective body, and when we ſpeak of the 
kerl parts or members of that body. But the civil 
berry of the whole conſiſts in a freedom from all 
ſubjection whatſoever : whereas the civil liberty of the 
Warts conſiſts in a freedom from all, except civil, ſub- 
ection. The collective body therefore, when it is placed 
IN a ſtate even of civil ſubjection, is ſaid to have loſt its 
wil liberty. Now this is all the ſubjection which ſuch 


ection therefore of the whole, that is, the loſs of the 
Wil liberty of the whole, implys nothing more than'the 
Wil ſubjection of the ſeveral parts. But as long as the 
parts or, ſeveral members, are only in a ſtate 'of civil 
ubjection, they have a right to their civil hberty ; that 
b, they have a right to be free from all reſtraints, ex- 
pt thoſe, which, being neceſſary or conducive to the 


deneral good, arife out of the ſocial compact, or are 
Grived from it. 


In 


Woody owes in right to its civil governours. The ſub- 
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or of the propriety of what is thus ſaid; it will be x. 


body, conſiſts in the freedom of this body from 
ſubjection whatſoever, or in its right of not beug 
obliged by any judgment and will, with which its om 


part of the legiſ)ative, or that nothing can be done h 
the legiflative without its concurrence. For ſince ti 


Inconſiſtent with the civil liberty of ſuch body). 


INSTITUTES OF „. n 
In mixed forms of government, where the ageny q 
repreſentatives of the people make a diſtinct and cop, 
ſtitutional part of the legiſlative body; it is common 
ſaid, that the civil liberty of the people conſiſts in they 
right of thus acling in the legiſlative by their repreſen. 
tatives. But before we can judge either of the tus 


ceſſary to conſider, what is here meant by the people 
for the word — people may either mean the collect 
body conſiſting of all the members taken together, q 
it may mean the ſeveral members taken individually, 
Now the preciſe notion of civil liberty, when ve 
ſpeak of the whole people conſidered as one collectim 


judgment and will do not concur... But this freedo 
of the collective body from all ſubjection implys, tit 
it has a right of acting as a diſtinct and conſtitution: 


act of the legiſlative is binding upon the whole ſociety 
if the legiſlative could do any act without the concur 
rence of the general body of the people, this bod 
would be in a ſtate of ſubjection. From hence it i 
pears, that, when we ſpeak of the people as one gene! 
or collective body, we may very properly ſay, that 
civil liberty of the people conſiſts in the right of ati 
as a diſtinct part of the legiſlative : becauſe the colt 
Cive body, if it had not this right would be in a (tat 
of civil ſubjection; and a ſtate even of civil ſubjection 


But though the civil liberty of the collective body 
the people neceſſarily implys a right of acting in the K 
b 
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1 is not eſſential to the general notion of 

vil liberty. The people, conſidered as one colle- 
five body, will not be obbged to follow any judgment 
nd will, with which its own does not concur, whether 
it acts there by its individual parts, or by its repreſen- 
natives; that is, whether the-concurrence of the ſeveral 
members taken individually, or of the majority of them, 
; neceſſary in making laws; or whether the concurrence 
of repreſentatives, who are choſen and appointed from 
ime totime by the collective body for this purpoſe, is ſuffi- 
dent. The conſtitution or eſtabliſhed form of govern- 
ment in each nation, where the body of the people is 


ways this body ſhall act in the legiſlative; whether it fhall 
at by its ſeveral members, ſo that all the individuals 
ſhall have a right of voting in the legiſlative, or .whe- 
ther it ſhall act by its repreſentatives, ſo that the right 
of voting there ſhall be confined to theſe repreſenta- 
tives. If therefore by the conſtitution of any particular 
nation the collective body of the people has only a 
night of acting in the legiſlative by its repreſentatives ; 
the conſtitutional liberty of the people may in that 
nation be ſaid to conſiſt in this right, For as the civil 
liberty of the collective body of the people in any 
nation implys, according to the general notion of it, a 
right of acting in the legiſlative | in ſome manner or 
ther; ſo in that particular nation the conſtitution has 
ſettled the manner, and has determined this right of the 
collective body to be a right of acting there by its re- 
jection I preſentatives. Thus we find, that the civil liberty of 
Ihe people, when conſidered as one collective body, 
body may properly enough be ſaid to conſiſt in their right 


cf acting in the legiſlative; becauſe ſuch a right is ne- 
ceſſarily 


gilative, yet the particular manner of acting there by 


poſſeſſed of its civil liberty, determines in which of theſe 
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ceſſarily implyed in the freedom of chis Oulecting boch 
from ſubjection: and we find dikgwiſes that: their con; 
ſtitutional civil liberty, when they are thus cnſidered zi 


one collective body, may be properly. ſaid 10.conſ | 


in. their right of acting in the, lagiſlatiye by, repre: 
ſentatives in thoſe nations, where the conſtitution, tc 
quires them to act in this particular manner, and dog, 
nat. allow them to act individually.,,., -,. 

But if by the people we mean the ſeveral, inflividus 
N cannot with any propriety ſay, that thgir dil 
liberty conſiſts in their right of acting individually. in 
the legiſlative, and much leſs that it conſiſts in their right 
of acting there by their repreſentatives. In a perfect qe. 
mocracy. if ſuch a form of government was eſtabliſned 
in any civil ſociety, each member of the ſociety, would 


have a right of acting individually in the legiſlative: no. 


laws indeed would be eſtabliſhed, or nothing would be 


done, upon the ſingle authority of any one member; 


but the opinion or vote of any one would have as much 
weight and influence, as the opinjon and vote of any 
other, The civil equality of the ſeveral members con- 
ſiſts in the right, which any one of them has of thus act· 
ing in the legiſlative with as much weight and influence, 
as any other of them. But we cannot ſuppoſe the civil 
liberty of each to conſiſt in. the ſame right, without 
ſuppoling ſome of the members in every civil ſociety, 
even where a democracy is eſtabliſhed, to have no 
civil liberty; unleſs the democracy is a perfect one. In 
all other democracies, only ſome of the members haye 
a right of acting individually in the legiſlative, and 
many others of them are excluded from acting there 
at all. Either therefore in imperfect democracies, where 


the members of the ſociety, who act in the legiſlative, 
act 
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the civ 
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it individually, thoſe, who are excluded from acting 


er, or their fortune, have no civil liberty; or elſe in 
Iperfect democracies the civil liberty of the ſeveral indi- 
"_ does not conſiſt in their civil equality, that is, in 
he right, which each of them has, of acting individu- 
ly with an equal weight and influence in the legiſ- 
ative. The common miſtake is, that we ſuppoſe 
the civil hberty of the individuals, like the civil 
liberty of the collective body to mean a freedom 
from all ſubjection whatſoever. And ſince in a perfect 
democracy, where each member acts individually 
with an equal weight and influence in the legiſlative, 
o one member and no ſelect number of members has 
wy authority over the reſt ; we are apt to conſider 
ach as exempted from all ſubjection, and to place the 
eſence of the civil liberty of individuals in ſuch a civil 
equality, This principle, as we have ſeen already 
vill lead us to conclude, that many members of every 
avil ſociety, even under a democratical form of go- 
rernment, can have no civil liberty; becauſe even in 
democracies, unleſs they are perfect ones, many of the 
members are ſo far from acting with as much weight 
ad influence in the legiſlative, as the reſt, that they are 
excluded from acting there at all. But the civil liberty 
d the ſeveral members of a ſociety does not conſiſt, as 
the civil liberty of the collective body does, in a free- 
dom from all ſubjection whatſoever ; it conſiſts only in 
freedom from all, except civil, ſubjection. Unleſs 
lterefore the members of a civil ſociety by ceaſing to 
ave a right of acting individually in the legiſlative are 
2 a ſtate of any other, beſides civil, ſubſection; they 

| have 


there, upon account of ſome defect in their age, their 
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have not loſt their civil liberty, by ceaſing to have tu ft 
right : and conſcquently the * of _—_ civil en 


cannot conſiſt in this right. * "mM 

We may ſhew in like manner, were in hole de Io the 
mocracies, or in thoſe- mixed. conſtitutions, where 
the collective body of the people acts in the Jegiſl 
tive by repreſentatives, though the civil liberty of ſuch 
collective body may be ſaid. to conſiſt in this right, 
yet the civil liberty of the individuals cannot be fa 
to conſiſt in it. There is in fact no democracy and 10 
mixed conſtitution any where eſtabliſhed, which il 
lows every individual a right of voting in, the choice 
of ſuch repreſentatives. Many are excluded from this 
right, not only - upon account of their ſex, or « 
their legal minority, but: upon account likewiſe of the 
ſmallneſs of their property, or even upon account ol 
the fort of property, which they are poſſeſſed dl 
though it ſhould in itſelf be ever fo large. Shall we ly 
therefore, that thoſe, who are thus excluded fron 
voting in the choice of repreſentatives, have no civ 
liberty, and that thoſe only have civil liberty, whe 
have a right of voting? This I ſuppoſe, will icarc 
be faid: and if it is not ſaid, the conſequence | 
obvious. If thoſe individuals, who have no right 0 
voting in the choice of the repreſentatives of the peo 
ple, either in a democracy or in a mixed form of 9g 
vernment, have their civil liberty; the conſequend 
is, that their civil liberty cannot conſiſt in a right < 
acting by repreſentatives in the legiſlative: for the 
agents or repreſentatives of the people cannot Mi 
turally be conſidered as the agents or repreſentatives © 
thoſe individuals, who have no right of voting in thi 
choice of them, 
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the It is indeed very intelligible, that, when the laws of 

berty Ml z ſociety have hmited the” right of voting, in the 
doice of the agents or repreſentatives of the people, 

e deve thoſe perſons, who have ſuch qualifications, as theſe 

where uus deſcribe, the agents or repreſentatives ſo choſen 

Sila N vill have the ſame power of binding the ſeveral indivi- 

Fun oa, even thoſe amongſt the reſt, who had no vote in 

right, Ne choice of them, that the collective body, or the 

e fd jority of ſuch collective body, in a perfect democra- 

nd 10 oF, has of binding its ſeveral members, even thoſe 

ch al: amongſt the reſt, who do not concur with ſuch ma- 
cnoceWrity. But in the mean time, they are not properly 

m the repreſentatives of any individuals in particular, but 

- of dt the collective body in general: and efpecially they 

of tiere not the agents or repreſentatives of thoſe individu- 

unt d, who had no vote in the choice or appointment of 

fed cim. 

we fi But though the civil liberty of individuals in any 

1 fon ion, where the collective body of the people acts 

no civil e legiſlative by repreſentatives, does not conſiſt in 

V. Ver right of thus acting; yet the right of the colle— 

| cee body thus to act is of great importance to the 

ml liberty of the individuals: the eſſence of the civil 

erty of individuals does not conſiſt in this tight; but 

$ right is the ſupport of their civil liberty, For the 

dom of the collective body of the people, from al! 

ſequenWaorttion whatſocver, is what maintains and ſupports 

e ſeyeral individuals in their freedom from all, except 

l, ſubjection. 0 

IX, It is eſſential to a civil ſociety, that the ſ-veral Bd 

bers of it thould be perſons of * free condition Je of 

Mat no perſon, who is not of free condition, is capa- being 


members 
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have not loſt their civil liberty, by ceaſing to have tu ft 
right : and conſcquently the eſſence of their 1 "ay * 
cannot conſiſt in this right. 

We may ſhew in like manner, enact in a0 
mocracies, or in thoſe mixed. conſtitutions, where 
the collective body of the people acts in the Jegiſl 
tive by repreſentatives, though the civil liberty of futh 
collective body may be ſaid to conſiſt in this right 
yet the civil liberty of the individuals cannot be fad 
to conſiſt in it. There is in fact no democracy and 10 
mixed conſtitution any where eſtabliſhed, which i. 
lows every individual a right of voting in, the choice 
of ſuch repreſentatives. Many are excluded from thi 
right, not only upon account of their ſex, or « 
their legal minority, but: upon account likewiſe of the 
ſmallneſs of their property, or even upon account a 
the fort of property, which they. are poſſeſſed a 
though it ſhould in itſelf be ever ſo large. Shall we fi 
therefore, that thofe, who are thus excluded 
voting in the choice of repreſentatives, have no cv 
liberty, and that thoſe only have civil liberty, 
have a right of voting? This I ſuppoſe, will icarc 
be faid: and if it is not ſaid, the conſequence hr; 
obvious. If thoſe individuals, who have no right Oo 
voting in the choice of the repreſentatives of the peo 
ple, either in a democracy or in a mixed form of g 
vernment, have their civil liberty; the conſequen 
is, that their civil liberty cannot conſiſt in a right 
acting by repreſentatives in the legiſlative: for t 
agents or repreſentatives of the people cannot 1 
turally be conſidered as the agents or repreſentatiut * 
thoſe individuals, who have no right of voting in th 
choice of them. 
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It is indeed very intelligible, that, when the laws of 
ade have limited the right of voting, in the 

choice of the agents or repieſcviektives of the people, 
o thoſe perſons, WhO have ſuch qualifications, as theſe 
uus deſcribe,” the agents or repreſentatives ſo choſen 
will have the ſame power of binding the ſeveral indivi- 
duals, even thoſe amongſt the reſt, who had no vote in 
the choice of them, that the collective body, or the 
gon of ſuch collective body, in a perfect democra- 
„has of binding its ſeveral members, even thoſe 
mongſt the reſt, who do not concur with ſuch ma- 
vrity. But in the mean time, they are not properly 
te repreſentatives of any individuals in particular, but 
f the collective body in general: and efpecially they 
e not the agents or repreſentatives of thoſe individu- 
, who had no vote in the choice or appointment of 
em. 
But though the civil liberty of individuals in any 
ion, where the collective body of the people acts 
the legiſlative by repreſentatives, does not conſiſt in 
ter right of thus acting; yet the right of the colle- 
ure body thus to act is of great importance to the 
il liberty of the individuals” the eſſence of the civil 


8 right is the ſupport of their civil liberty. For the 
edom of the collective body of the people, from al! 
tion whatſocver, is what maintains and ſopports 
t ſeveral individuals in their freedom from all, except 
Ml, ſubjection. | 


nnot na IX. It is eſſential to a civil ſociety, chat the ſeveral Core a 
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2 bers of it ſhould be perſons of * free condition ; 
— in 


at no perſon, who is not of free condition, is capa- 
See B. LOT XI. 
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berty of individuals does not conſiſt in this tight; but 
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ble of being a member of ſuch a ſociety. But the freechn 
here required i is not a freedom from all ſubjection, bu 
only from abſolute and ſervile ſubjection, that is, fron 
ſlavery. A freedom from all ſubjection whatſoever; 
fo far from being neceſſary to qualify any perſon to d 
a member of a civil ſociety ; that the civil ſubjectia 
which each member is under, either to the ſocietyi 
general, or to the ruling parts of it in particular, is th 
very reaſon, why a ſlave is incapable of being a men 
ber. A ſlave is obliged to act for his maſters benefiti 
all things, according to the judgment and will of h 
maſter. He is therefore incapable of becoming a mem 
ber of a civil ſociety : becauſe, whilſt he is und 
this unlimited obligation to a private perſon, he isn 
capable, or has not the liberty, of obliging himlſzelh, 
every member of a civil ſociety is obliged, to a&tk 


the general ſecurity and welfare of ſuch ſociety, accai Prote 
ing to the judgment and will of the public, If we wt * 
to ſuppoſe the ſeveral members of a civil ſociety u. 
under no ſubjection to the civil government of it, thi eder 
is, to be under no obligation of maintaining the gent their 
ral ſecurity, and of advancing the general intereſt « nd 
it, under the conduct of the public underſtanding; WT 
fave would be as capable, as any one elſe, of being ll F * 
member of ſuch a ſociety. 5 | 
Since ſlaves are not, and cannot be, members of EE 
civil ſociety; their ſituation is ſomething ſingular, wit mY 
they live within its territories, and their maſter is Pe 
member of it. As they have no will of their 0 rf 
they cannot, by any expreſs or tacit act, a "4 
themſelves to the laws of the ſociety, either perpe! * a 
ally, as thoſe perſons do, who become members of i N 
ce 


or for a time, as aliens do, who reſide within its te 
. 
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tories: And. ſince they, cannot ſubject themſelves to 
the laws, for the benefit and ſecurity of others; they 
are therefore incapable of acquiring a right to the pro- 


Bl 
reedom 


On, Jul 


Wr. | tection of the laws for their own benefit and ſecurity. 
n to But by means of their maſter they are brought under 
dect the authority of the laws. They are conſidered as parts 
ociety i of their maſter; and are therefore ſubject to the laws, 
. is U, becauſe he is ſubject, them. Or to ſpeak more planely, 
2 mente ſociety would not ſuffer him to bring any perſon, 
enefit i and much leſs to bring any conſiderable number of per- 
It of h ſons, to live within its territories, unleſs he would agree 
a men to make them accountable to the laws, or to be account- 
4 oath able for them himſelf, at leaſt as far as the general ſecurity 
he is h requires: and his agreement for this purpoſe binds them; 
elf becauſe their will is concluded by his. Upon his account 
) act f likewiſe, or by his means, they are placed under the 
accord} protection of the ſociety: for as he has a juſt right to 
wk be protected by the ſociety ; ſo he has a right, that his 
ty to! ſlaves, who are parts of him, ſhould likewiſe be pro- 
fit, th tected by it; that is, as far as he has an intereſt in 
he gen their labour, they may be conſidered as his property, 
rereſt ( and will therefore be under the protection of the ſo- 
ding; et, in the ſame manner with any other parts of bis 


being Property. | 

The principal queſtion concerning the protection of 
llaves is, whether the ſociety has authority to protect 
them againſt their maſter? * We have ſeen, that the 
power of the maſter is under ſome limitations, which 
neceſſarily ariſe out of the law of nature: and conſe- 


ers of 
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 ſubjeſſſ ently by any ſuch treatment of them, as excceds 
perpet theſe limitations, he does them an injury. The queſtion 


then is, whether the ſociety, of which he is a member, 


*SeeB.I.C.XX.4 V. 
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has authority to protect them againſt ſuch injuries, or 
to puniſh him for having been guilty of them? The 
mere act of ſocial union does not ſeem to give the ſo- 
ciety ſuch an authority over the maſter for the benefit 
or ſecurity of his ſlaves. The ſociety, in conſequence 
of the maſters act, by which he became a member of 
it, takes the ſlaves under its protection as a part of his 
property: but the authority thus acquired is an autho- 


404 


rity to protect them for his benefit, and does not in- 


clude an authority to protect them againſt him for 
their benefit. Civil laws however may do what the 
mere act of civil union had not done: if it appears to 
the common underſtanding, that the maſters liberty of 


treating his ſlaves otherwiſe, than the law of nature al- 


lows, will tend to make him a worſe member of fo- 
ciety, more imperious towards his inferiours, more 
aſſuming towards his equals, more inſolent towards his 
ſuperiours, and more cruel towards all; the civil legiſla- 
tor has a right to reſtrain him from theſe exceſſes, and 
to puniſh him, if he is guilty of them. 


Right of 


? : 
Sor © been thought a queſtion not eaſily to be determined; 
gins 


where ci- whether the members of a civil ſociety have, upon an 


vil event or in any circumſtances whatſoever, a right to 

ceaſes. reſiſt the governours, or rather the perſons, who are in- 
veſted with the civil power of that ſociety. 

Without ſtopping here to enquire, whether ſome, 

if not moſt of the diffizulties, that we meet with in this 

queſtion, have not ariſen from the common manner 


of ſtating it ; we will firſt conſider the queſtion itſelf, 
as it is here propoſed, and then endeavour to clear up 
ſome of the principal difficulties relating to it, as well 
thoſe, which have ariſen from the manner of ſtating it, 


as thoſe, which have ariſen from ſome other cauſe. 


The 


X. It is a queſtion of ſome importance, and has 


theref 
ſubjec 
no rig 
under 
ction! 
and a 
of the 
nours, 
God, ; 


think | 
this dil 
Where 
comm: 
evil, W 
You n 
tough 


C. VIII. NATURAL LAW. 
The ſubjection, which is due from the members of a 


: who are inveſted with the civil power of that ſociety. or 
: are appointed to govern it, may ceaſe ſcveral ways. 
y Firſt, their ſubjection ceaſes, when the governours of 


the ſociety abdicate or relinquiſh their power. Thoſe 
perſons, who were the governours of the ſociety, ceaſe 
to be the governours of it by abdication : whatever 
power or authority they might have before, they ceaſe 
to have the ſame power or authority, after they have 
relinquiſhed it. And if there is no power or authority 
on one ſide; no ſubjection is due on the other ſide. 
Secondly; civil power or authority in its higheſt de- 


4 gree is limited by the laws of nature and of God : it 
of, does not give thoſe, who are inveſted with it, a right 
" of commanding what is inconſiſtent with theſe laws, or 


of compelling obedience to ſuch commands. In reſpect 
therefore of what is inconſiſtent with theſe laws, civil 
ſubjection ceaſes. For where the civil governours have 
no right to command or to compel, the people are 
under no obligation to obey or to ſubmit. A diſtin- 
ction indeed is ſometimes made here between an active 
and a paſſive obedience, between an actual compliance 
of the people with any commands of the civil gover- 
nours, which are contrary to the laws of nature and of 
God, and a paſſive ſubmiſſion to what theſe governours 
tink fit to inflict upon them for not complying. But 
this diſtinction cannot be ſo applyed, as to ſhew, that 
Were the people are not obliged actively to obey the 
command, they are obliged paſſively to ſubmit to the 
evil, which is brought upon them for not obeying it. 
You may ſay, that the law of nature and of God, 
2 mough it does not leave the people at liberty to do 
The Die 3 | what 


civil ſociety, that is, from the people, to thoſe perſons, 
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Shae 1 it has forbidden, leaves them at Tiberty to Tuffer 
patiently what the civil governour thinks proper to 
make them ſuffer. But if this is all, that you have to 
urge in ſupport of the duty of paſſive obedience, where 
chere is no obligation to an active one; this duty reſts 
upon a very weak foundation. Though che people are 
at liberty to ſubmit patiently, if they will; it will be 
no conſequence, that they are obliged thus to ſubmit: 
though no law of nature or of God has forbidden 
paſſive obedience ;_ unleſs perhaps the law of ſelf. Fo 
ſervation, upon which however I ſhall not inſiſt; 
you cannot conclude from hence, that ſuch 1 
is a duty: to ſupport this concluſion you muſt pro- 
duce ſome law of nature or of God, which enjoyns it. 
In the mean time it ſeems to be Tel. evident, that, 
where the civil governours of a ſociety have no right 
or authority to, command. they have no right or au- 


thority to make uſe of force either to compel obedi- | 


ence or to puniſh. diſobedience. But it is a known 
principle of natural law, that, where there is no right 
on one part, there is no obligation on the other part 


The people therefore are not in ſubjection t to any force, 


which is made uſe of by the civil governours for theſe 
purpoſes, or are not obliged paſſively fo ſubmit to 
ſuch force. 

- Thirdly, according to the firſt and moſt ſimple no. 
tion of a civil ae, the civil power is originally 
veſted in the collective body of ſuch ſociety. "Whene- 
ver therefore any civil governours are appointed; the 
degree and extent of their power will depend upon the 
conſtitut onal laws: their authority can neither be more' 
nor leſs, than theſe law S, or rather than the people 
Sce B H. e. VI. (11, 


by 


C.VIIL. 


by compact in conſequence of theſe laws, have entruſted 
them with. From hence it appears, that their power, 
if it is limited by the conſtitution, does not extend be- 


NATURAL LAW. 


yond theſe limitations: 
the ſubjection of the people ceaſes. 

Fourthly; though the governours of a ſociety ſhould 
be inveſted by the conſtitution with all civil power in the 
higheſt degree and to the greateſt extent, that the na- 
ture of civil power will admit of; yet this does not im- 
ply, that the people are in a ſtate of perfect ſubjection. 
Civil power is in its own nature a limited power: as it 
zroſe at firſt from ſocial union, ſo it is limited by the 
ends and purpoſes of ſuch union: whether it is exer- 
ciſed, as it is in democracies, by the body of the people, 
or, as it is in monarchies, by one ſingle perſon. But 
if the power of a monarch, when he is conſidered as a 
civil governour, is thus limited by the ends of focial 
union ; whatever obedience and ſubmiſſion the people 
may owe him, whilſt he keeps within theſe limits 
he has no power at all, and conſequently the people 
owe him no ſubjection, where he goes beyond them. 

Having thus taken a ſhort view of che ſeveral ways, 
in which the authority of the civil governours of a 
ſociety fails, and the ſubjection of the people ceaſes, 
we may now return to the queſtion, which was before 
us. If you aſk, whether the members of a civil ſociety 
have a right to reſiſt the civil governours of it by force? 
your queſtion is too general to admit of a determinate 
anſwer. In ſome circumſtances the people can have 
no ſuch right ; in other circumſtances they may have 
ſuch a right. As far as the juſt authority of the civil 
governours and the due ſubjection of the people extend; 
reſiſtance by force is rebellion. Subjection conſiſts in an 
Cc 4 obligation 


and where their power fails, 
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obligation to obey: as far therefore as the people are 
in ſubjection; they can have no right to reſiſt: be. 
cauſe an obligation to obey and a right to reſiſt are in. 
conſiſtent with one another. But the power of civil 
governours is neither neceſſarily connected with their 
perſons, nor infinite, whilſt it is in their poſſeſſion. 
It ceaſes by abdication ; it is over-ruled by the laws of 
nature and of God; and it does not extend beyond'the 
limits, which either the avil conſtitution or the ends 
of ſocial union have ſet to it. The power therefore 
of the civil governours of any ſociety fails of right, 
that is, they have no juſt authority; where they have 
abdicated what power they had; where they command 
what is contrary to the laws of nature and of God; 
where they uſurp any branch of civil power, which 
the conſtitution of their country never gave them; or 
where they exerciſe a power, which is inconſiſtent wich 
the ends of ſocial union, and conſequently which no 


civil conſtitution whatſoever could give them. Where 


their power thus fails in right, and they have no juſt 
authority, the ſubjection of the people ceaſes ; that is, 
as far as of right they have no power, or no juſt autho- 
rity, the people are not obliged to obey them; ſo 
that any force, which they make uſe of either to com- 
pel obedience or to puniſh diſobedience, is unjuſt force: 
the people may perhaps be at liberty to ſubmit to it, 
if they pleaſe ; but becauſe it is unjuſt force, the law 
of nature does not oblige them to ſubmit to it. But 
this law, if it does not oblige the people to ſubmit to 
ſuch force, allows them to have recourſe to the neceſ- 
ſary means of relieving themſelves from it and of ſe- 
curing themſelves againſt it, to the means of reſiſtance 
by oppoſing force to force, if they cannot be relieved 
from it and ſecured againſt it by any other means. 
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XI. In ſtating the queſtion concerning reſiſtance, I Relation 
have choſen to call one of the parties the governours, Ar 
or rather the perſons, who are inveſted with the civil ſubject is 
power of a ſociety, and to call the other party the people - 
ar the members of that ſociety ; that I might avoid 
peaking of them in this queſtion under the relation of 
zovernours and ſubjects. For though the two parties 
do ſtand in this relation to one another; yet the rela- 
tion itſelf is a limited one; it is limited in the ſame 
manner with the civil power of the former and with the 
ſubjection of the latter. As far as one of theſe parties 
has juſt authority and the other of them owes ſubjection; 

o far they are governours and ſubjects : but where the 
authority of the former, and the ſubjection of the lat- 
ter ceaſe z that is, where the former have no right to 
command or to compel, and the latter are under no 
obligation to obey or to ſubmit ; there this relation 
no WW ceaſes, and they are not to be conſidered as governours 
ere. Wl and ſubjects, . 

juſt W 1 have indeed, for want of a better word, ſpoken of 
is, W tie former under the name of governours : and this 
ho- W yorc, in the common acceptation of it, has a relative 
fo meaning. But I have at the ſame time endeavoured to 
om · ¶ bew the reader, that I would have him underſtand it 
ce; ¶ lere rather in an abſolute, than in a relative ſenſe, by 
it, informing him, that, when I ſpeak of governours, I 
law mean thoſe perſons in a civil ſociety, who are inveſted 
But Vith the civil power of it. 

t to The queſtion, as we uſually find it ſtated, is; whether 
ceſ· ¶ ſobjects have a right to reſiſt their civil and conſtitu- 
ſe - tonal governours? When the two parties concerned 
ince In the queſtion are thus ſpoken of under ſuch names, 
ved =: import the relation, which they bear to one another, 
and 
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and in conſequence of which one has a right to com. 
mand and the other is obliged to obey ; we are firſt led 
by the terms of the queſtion to imagine, that it regards 
them in this relation, that is, that it regards them in 
ſuch caſes as this relation extends to, and then to 
anſwer it in the negative: for where one of the parties 
has a right to command and the other is obliged to 
obey; the latter can have no right to reſiſt: becauſe an 
obligation to obey is inconſiſtent with a right to reſiſt. 
But ſince this queſtion regards the two parties, when 
this relation ceaſes between them; that is, ſince it re- 
gards them in thoſe caſes only, to which the authority of 
the one and the ſubjection of the other does not ex- 
tend; if we ſtate it in ſuch a manner, as not to mix 
this relation with the terms of it, the true anſwer will 
be more planely ſeen and more readily admitted. 
But if any one chuſes to ſtate the queſtion in the 
vſual manner, and apprehends, that there may be ſome 
fallacy in ſtating it otherwiſe, there is no occaſion to 
difpute this point with him. For let him ſtate it as he 
will; the power, or authority, which the conſtitutio- W govert 
nal and civil governours of a ſociety have over their W man p 
ſubjects, ceaſes by abdication z and even whilſt they IF ſuprer 
are poſſeſſed of this power or authority, as they are I conſtit 
only human, conſtitutional, and civil goyernours, it I tions, 
is limited by the natural and revealed laws: of God, by and o 
the laws of the national conſtitution, and by the ends WI union. 
of civil union. He may therefore give them the name I XII 
of governours, and he may likewiſe give the people the pe 
the name of ſubjects, even beyond theſe limitations, if I it i 
he thinks proper: but ſtill the former can only be I that tt 
called governours and the latter can only be called ſub- of the 
jects in words; for beyond theſe limitations the rela- R. 
tion of governours and ſubjects ceaſes in right. AI. 


NATURAL LAW. 
m. XII. St. Paul uſes the word power, to fignify a Reſiſtance 
led ner or a perſon inveſted with power, where he ſays,” . _— 


preme 


rs Wl « that rulers are not a terror to good works, but to power 
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how to be 


in Weil; wilt thou then not be afraid of the power? do under. 
dat which is good and thou ſhalt have praiſe of the ſtood. 


ties ame.“ He certainly here means the ſame thing by 

% power and by ruler; ſince they who do good can no 

: an Wl otherwiſe have praiſe of the power, than by having it 

fiſt. ok the ruler, who is inveſted with the power. The 

hen vord is uſed in the ſame ſenſe, when we ask, whether 

te. ¶ it is lawful to reſiſt the ſupreme power? we intend, or 

y of Wl ſhould intend; to aſk, whether the people or members 

ex- ¶ of a civil ſociety have a right to make uſe of any for- 

mix able reſiſtance, in "oppoſition to ſuch rulers or gover- 

will WW nours of the ſociety, as are inveſted with lupreme 

power? 

the W They cherefore who deny, that the people have ſuch 

ome IF 2 right of reſiſtance, gain very little advantage to their 

n to IF fide of the queſtion by changing the words of it from 

as he WF civil power to ſupreme power. For the power of civil 

utio- governours even in the higheſt degree of it is only hu- 

their W man power, and is only civil power. They may call it 

they WJ ſupreme power with a defign of ſetting it clear of any 
ae conſtitutional limitations: but if it has no other limita- 

75 dns, it will at leaſt be limited by the laws of nature 
g, by YI and of God, and by the ends and purpoſes of civil 

ends JF union. 

name XIII. In this ſtate of the queſtion, — Whether Right of 
cople Ml the people have any right to reſiſt the ſupreme power ? r poo 
ns, if Vit is uſually urged in contradiction to ſuch a right; imply ſu- 
ly be that the people, if their power is inferiour to the power om 
] gr of the civil governours; muſt be obliged to ſubmiſſion, in the peo- 


Kom. XIII. 3, ple. 


3 and 
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or ſuperiour to the power of the. civil governours, 
when thoſe gavernours are ſuppoſed to be inveſted 
with ſupreme power : becauſe in ſaying this, we ſup- 


poſe a power in the people, which i is equal or ſuperiour | 


to. the ſupreme. 


Two ways have been thought of for avoiding this | 
One of theſe ways is, by main- 
taining, that all civil conſtitutions whatſoever are ulti- 
mately perfect democracies, or that every where, with. 
out exception, the ſupreme civil power is veſted i in the 
people and not in the conſtitutional civil governours 
The other way is, by maintaining, that in all civil | 
conſtitutions whatſoever there is A mutual ſubjeclion of 
the civil governours and of the people; that the for- 
mer have the ſupreme civil power, when they govern 


ſuppoſed abſurdity. 


well; but that the latter have it, when they govern i il. 


But I cannot make uſe of either of theſe opinions, | 
if T have ſhewn 
the falſhood of them, I cannot make uſe of them con- 
ſiſtently with truth: and though I may have failed of 
doing this, yet I cannot make uſe of them conſiſtently | 
with myſelf. I muſt therefore endeavour to clear up | 


aſter what I have a (aid about them : 


* - = * % 


this ſuppoſed abſurdity by-ſome other means. 
The right or liberty of reſiſtance, which belongs to 
the people, 1 is not properly a civil power, but a natural 
right: it is not an authority, which civil union gives 
them; it is only what remains of natural liberty exempted 
from the obligations of civil union. The conſtitutional 
civil governours are, by the ſuppoſition, inveſted with 
the ſupreme power. But this power, ſince. it is only 


See B II. C. IV. f XII. 


Civil 


B. Il 
and confequently can have no right of reſiſtance. But 
it is abſurd to ſay, that the power of the people is equal 
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civil power, is limited in its own nature: it is limited 
by the ends and purpoſes of civil union. Beyond theſe 
imits therefore the natural rights or natural liberties of 
the people ſtill ſubſiſt, the civil governours have no 
rower, and the people owe them no ſubjection. This 
ght of the people may perhaps at firſt ſight appear to 
te a civil power; becauſe it ſeems to ariſe out of the 
dial compact, or at leaſt to depend upon this compact. 


but it no otherwife depends upon the ſocial compact, 
"0" WM thin as this compact does not extend to it. The ſocial 
50 onpact limits the civil power of the conſtitutional 
on WH covernours to the purpoſes of civil union: and this 
ah W initation is the foundation of the peoples right to reſiſt 
= W frannical power: not becauſe it gives them any power, 


ich nature had not given them; but becauſe it leaves 
hem in poſſeſſion of their natural liberty. They 
kad naturally a right of reſiſting injuries by force. As 
ar as the ends of civil union require this natural right 
o be given up or reſtramed, fo far it is given up or 
reſtrained, either mediately or immediately, by civil 


ght to be given up, ſo far it {till ſubſiſts in a ſtare of 
dyil ſociety, 

You will now perhaps ſee, that when you aſk, whe- 
lier the peoples right of forcibly reſiſting the tyranny 
ar civil governours is ſuperiour, or inferiour, or 
qual, to the ſupreme power, with which we have ſup- 
poſcd thoſe governours to be inveſted, the queſtion is 
n improper one. The right of the people and the 
power of the governours differ from one another in 
rt, and therefore cannot be compared as to degree: 
cher of them can with any propriety be ſaid to be 
I periour, or inferiour, or equal, to the other. The ſu- 

preme 


mon. But as far as theſe ends do not require this 
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preme power of the governours is a civil power: the 
right, which the people have, to reſiſt tyrannical op- 
preſſion is a natural right. The ſupreme power of the 
governours aroſe from civil union, and was. veſted. ; in 
them by the law or compact, which formed the confli 
tution: the right, which che. people have to reſiſt ty. 

rannical oppreſſion, aroſe from nature, and ſubſiſts af 
ter civil union by means of the limits, which the ends 
of ſuch union haye fixed to all civil power. 

If we were to maintain, that the peoples right of te. 
ſiſtance is civil power, and were to ſuppoſe at the ſame 
time, that the conſtitutional governours have ſupreme any f 
civil power; we might eaſily be reduced either to tte n 
abſurdity of ſuppoſing, that there is a civil power in or to 
the people, which is ſuperiour to the ſupreme, or elle them 
to the neceſſity of allowing, what we before denyed, i thus | 
that in all conſtitutions of government the ſupremeM cor 
civil power is veſted in the people. But by locking ther t 
into the origin of the peoples right. to reſiſt unſocial 
and tyrannical oppreſſion, we find it to be a natural 
right and not a civil power. All mankind in a ſtate o 
equality had a natural right to reſiſt injuries: and the 
right, which they have in a ſtate of ſociety to reli : full 
unſocial and tyrannical oppreſſion, is only ſo much ol the tr 
that natural right, as is not brought under civil {uo of co 
jection by the ſocial compact. What we main: 
tain therefore is, that the people have ſuch a right 
of reſiſtance, as we have been ſpeaking of; n 
becauſe they have a civil power, which is cithe 


equal or ſuperiour to the lupreme civil power of theif But 
conſtitutional governours; but becauſe this ſuprem own « 
civil power on the one part, and conſequently the civil ag. 


ſubjection of the people on the other part, is lied i L. 


C. VIII. NATURAL LAW. 
the ends and purpoſes of ſocial union; ſo that beyond 
this limitation the natural right of reſiſting injuries ſtill 


remains, even after mankind are united into civil ſo- 
cieties, and have ' inveſted their conſtitutional . 
nours with ſupteme civil power. 


XIV. The general queſtion, ſays *Grotius, con- Opinion 
cerning reſiſtance is, Whether the members of a civil of &rotius 


ſociety have a right to reſiſt either the ſupreme civil © 
governours of it, or inferiour magiſtrates, who act by 
the authority and under the commiſſion of ſuch gover- 
nours? It is acknowledged indeed by all, who have 
any ſenſe of duty, that, if the ſupreme governours en- 
joyn any thing, which is contrary to the law of nature 
or to the Send of God, we ought not to obey 
them. But if they do us any injury; either becauſe we 
thus refuſe to obey them; or becauſe upon any other 
account it is their will and pleaſure; is this injury ra- 
ther to be ſubmitted to, than reſiſted by force? I have 
rendered this latter ſentence interrogatively; though 
from the preſent manner of pointing it in all the edi- 
tions of our authors work, that I have ſeen, we may 
collect, that it is commonly ſuppoſed to contain rather 
a full declaration of his opinion, than a queſtion, what 
the true opinion is. But whoever will be at the trouble 
of conſidering the conſtruction of the ſentence itfelf, 
and of comparing it with what goes before and with 
what follows it, will find reaſon to think, that our 
author only defigned here to ſtate the &, e and 
not to determine it. 

But be this as it will ; when he comes to declare kis 
own opinion, he planely favours the doctrine of non- 
reſiſtance, though not without ſome reſtrictions. At 

Le. W. i. bs 

the 
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the fame time he cautions his readers to obſerve, that 
many acts of the people, which go under the name of 


reſiſtance againſt their civil governours, do not come | 


within his notion of unlawful reſiſtance. '-It may be 
proper for us to conſider in the firſt place what parti- 


cular inſtances of reſiſtance he allows of, and upon 
what principles he allows of them: becauſe ſome of | 
theſc principles, when they are fully explaned, will help 


us to correct his opinion upon the general queſtion. 


- Firit, o if an abſolute monarch, or any other civil 
governours, who have been inveſted with ſupreme | 
power, abdicate or otherwiſe planely relinquiſh this 
power; Grotius allows, that the people have then a | 
right of reſiſting them by force: becauſe whatever | 
power they may have been inveſted with, an abdica- | 
cation or dereliction of it brings them back into the 


condition of private perſons. 


He extends the right of reſiſtance, upon this prin- 
ciple, farther than the caſe of a voluntary dereliction; | 


For though he had obſerved, that where the ſupreme | 


civil governours are chargeable with ſome inſtances ot | 
WI "otdeſt 


negligent adminiſtration, theſe neglects cannot reaſona- 


bly be conſtrued as an evidence of their intention to 


relinquiſh their ſupreme power; yet where they be- 
come open and declared enemies of the ſociety, ſuch 


hoſtile conduct is, in his opinion, an evidence, that 


they have no intention to govern it, and conſequently 
is a dereliction or forfeiture of that power. For the 
protection of the ſociety, or the ſecurity and advance- 
ment of its general good, is included in the notion of 
civil government. An intention therefore to govern 
and an intention to deſtroy are inconſiſtent with one 

d ibid, FIX. 
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mother. Grotius has left his readers to conjecture what 
its of hoſtile conduct he would allow to be an evidence, 
that the ſupreme governours of a civil ſociety are be- 
dome enemies to it, He ſeems to have had in his mind 
ſuch a high degree of oppreſſion, as conſiſts in nothing 
les, than an endeavour to extirpate the ſociety : for 
he declares in general, that no king, who governs only 
one ſociety, can be ſuppoſed capable of ſuch hoſtile 
conduct, as he means, unleſs he is out of his ſenſes 
ud that even, where a king governs two ſocieties, his 
attachment to one of them, can no otherwiſe lead him 
to ſuch conduct, than with a view of making room in 
the territories of the other to bring colonies thither 
from his favorite ſociety. But whatever high degrees 
oftyranny Grotius might here have in his mind; if the 
principle, from whence he argues, will prove, that civil 
governours forfeit their ſupreme power by endeavour- 
ng to extirpate the ſociety ; the ſame principle will 
ixewiſe prove, that they forfeit this power. by exer- 
aling ſuch lower degrees of oppreſſion, as neceſſarily 


troy the welfare of it; though perhaps they may 


vedeſtroy the exiſtence of it, The welfare of a ſociety, 


s vell as the preſervation of its being, is included in 


lie purpoſe of civil government; no perſon therefore 
an at the ſame time have a will to govern the people, 
nd a will to hold ſuch a conduct, as is planely incon- 
iſtent with their ſocial welfare. 

Grotius, as we ſhall ſee preſently, maintains, in the 
general queſtion concerning the right of reſiſtance, that 
de people have no right to reſiſt civil governours, 
80 are in actual poſſeſſion of ſupreme power. But in 
de mean time, as he was diſpoſed to provide in ſome 

*Tbid. g Xl. | 
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meaſure, if not for the welfare, yet at leaſt for the ex. | 
iſtence of civil ſociety, he maintains, that civil goyer. 
nours, with whatever power the conſtitution may have 
originally inveſted them, forfeit that power, when they 
become enemies to the public. Upon this principle the 
right of the people to reſiſt a tyrant, who has been in- 
veſted with ſupreme power, does nat imply a right to 
reſiſt a civil governour, who is in actual poſſeſſion of 
ſupreme power: becauſe ſuch a right of reſiſtance, a | 
this, does not begin; till the civil governour, by a 
forfeiture of his ſupreme power, is reduced to the con- } 
dition of a private perſon. \, ö 
But we may obſerve by the way, that the ſuppoſi- 
tion of a forfeiture of ſupreme power is not neceſſary 
to prevent this power and the right of reſiſtance from 
interfering with one another. When civil governours 
degenerate into tyrants ; whether they forfeit their ſu- 
preme power, or continue in poſſeſſion of it; to reſiſt 
them in the exerciſe of a tyrannical power, and to re- 
fiſt the ſupreme civil power, is not the ſame thing, 
Supremacy of civil power does not imply, that they, chriſti; 
who are poſſeſſed of it, have a right to do whatever the) Now ſ 
pleaſe. The notion of ſupremacy implys indeed, that one ſer 
their power is under no conſtitutional reſtraints fromW be unla 
without. But ſtill it is only civil power, and is there- 
fore under a natural limitation from within: it is l. 
mited in its own nature to the ends and purpoſes of 
civil union. The people therefore by reſiſting a civil 
governour, who is poſſeſſed of ſupreme power, in ſuch 
acts as are contrary to the ends and purpoſes of civil 
union, do not reſiſt the ſupreme power: for ſuch act 
ſince they exceed the natural limitations of all civil 
power, even in the higheſt degree of it, are not acts 0! 
the ſupreme power. | 


When 


C. VIII. NATURAL LAW. 
When we ſpeak of ſupreme civil power in the ab- 


er- ſtract; we may eaſily prove, that the members of a 
we civil ſociety have no right to reſiſt it. The notion 
iy of ſupreme civil power implys a right to direct and 
the to compel ; and as far as there is ſuch a right on one 
in- fide, there can be no right to diſobey or to reſiſt on the 
t to other fide. From hence it will follow, that civil go- 


1 of W vernours, who are in poſſeſſion of this power, cannot 
; a; Wl lavfully be reſiſted in the exerciſe of it. But it will be 
ano conſequence, that they cannot lawfully be reſiſted, 
con · W when they exceed the natural limitations of ſupreme 
dil power by exerciſing ſuch an unſocial power, as is 
poſi- W not included in the notion of it, and as they were ne- 
ver inveſted with. The double ſenſe of the words — 
ſupreme power — has probably been the occaſion of 
ſome miſtakes in this queſtion. Sometimes they ſigni- 
fy this power in the abſtract : and ſometimes they ſig- 
nify a civil governour, who is inveſted with this power, 
that is, a ſupreme potentate. St. Paul, as we have obſer- 
ved, uſes the words in this latter ſenſe, when he commands 
chriſtians to be ſubject to the higher or ſupreme powers. 
Now fince it is unlawful to reſiſt the ſupreme power in 
one ſenſe, we are apt to conclude, that it muſt likewiſe 
be unlawful to reſiſt the ſupreme power in the other ſenſe. 
but if, inſtead of ſpeaking of civil governours under the 
WJ *ſtratt name of ſupreme powers, we would call them 
lupreme potentates; we ſhould find, that this concluſion 
wing a mere fallacy, and has nothing to ſupport it, beſides 
te ambiguous ſenſe of the words — ſupreme power. — 
wild However unlawful it may be to reſiſt the ſupreme 
power, when this power is conſidered in. the abſtract, 
wih wi not follow from hence, that it muſt be equally 
© nlawful to refiſt ſupreme potentates. The notion of 
Dd 2 | {upreme 
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ſupreme power, when we conſider it in the abſtract, 
includes its natural and due limitations: it is nothing dhe 
elſe but the higheſt degree of civil power, that is, 6f a | 
power to direct and to compel the ſeveral members of | 
a civil ſociety to act in ſuch a manner, as the common | 
benefit and general ſecurity requires: and fince the fe. | 
ſeveral members have by their civil union agreed to 
form ſuch a power, the ſame conſent, by which they 
formed it, obliges them to pay obedience and ſubmiſſion | 
to it. When this power is by the conſtitution lodged 
in the hands of certain perſons; theſe perſons become 
the ſupreme potentates of the ſociety, and are uſiially | 
called by the abſtract name of ſupreme powers. As 
far as theſe ſupreme powers, or ſupreme potentates, ex- 
erciſe only the civil power, it is unlawful to reſiſt them: | 
for as the people are obliged to pay obedience and-ſub- | 
miſſion to the power, with which they are inveſted, i 
cannot be lawful to reſiſt thein in the exerciſe of this 
power. But ſupreme potentates have a natural | 
ſtrength in their hands, which may poſſibly be abuſed: 
though the ſupreme power is limited in its own nature 
to the purpoſes of civil union; it is poſſible, that they 
may be diſpoſed to exerciſe this natural ſtrength to 
contrary purpoſes. To reſiſt them in this undue exer- 
ciſe of the natural ſtrength, which is in their hands, 
can no otherwiſe be called reſiſtance to the ſupreme 
power, than as theſe ſupreme potentates are themſelves 
called by this abſtract name. In the mean time it 5 
ſuch a reſiſtance, as carmot be ſhewn to be unlawful. 
However the people may be obliged to obey them and powe 
to ſubmit to them, when they exerciſe the ſupremeſ 
civil power; it does not follow, that there is the like 
obligation, when they exerciſe any other power: * 
| | where 
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where there is no obligation to obey and to ſubmit; ; 
the law of nature allows of reſiſtance. 

From hence we may underſtand, what it is, that 
puts the difference between rebellion and ſuch reſiſtance 


2s is lawful. It is rebellion to reſiſt the ſupreme gover- 
nours, whilſt they keep within the natural limitations 
of ſupreme power, and only command or enforce what 
is neceſſary or conducive to the general welfare and ſe- 
curity. Whereas the reſiſtance, which is lawful, is a 
reſiſtance to theſe governours, when they abuſe the 
natural ſtrength, which the ſupreme power has put into 
their hands, to the unſocial purpoſes of tyranny and 
oppreſſion. PX 

From hence likewiſe we may underſtand what an- 
{wer is to be made, when we are aſked, whether it is 
lawful to reſiſt the ſupreme power, it the common- 
wealth cannot otherwiſe be preſerved ? If by ſupreme 


power is here meant ſupreme power in the abſtract, the 


caſe, which the queſtion ſuppoſes, 15 impoſſible. For 
ſupreme power, in this ſenſe of the words, is a power, 
which operates only for the general benefit; and it is a 
contradiction . to ſuppoſe, that the preſervation of the 
commonwealth ſhould ever require us to reſiſt ſvch a 


power, as this. Or if ſupreme power means the ſu- 


preme potentates, or ſupreme governours of a ſociety ; 
before we can anſwer the queſtion here propoſed, it 


vill be neceſſary to enquire, whether it relates to them, 
when they excerciſe only the civil power, with Which 


they are entruſted, or when they exerciſe an exorbitant 
power, which does not belong to them. In the former 


of theſe ſenſes, inſtead of anſwering the queſtion in the 


negative, we might obſerve, as we did before, that it 
ſuppoſes a caſe, which is impoſſible or implies a con- 
Dd 3 tradiction 


421 


1 * 


e renn . p ; 
. „„ 
4 ”, : "> - 
- » + IT Xo 4 | * ” 


* 8 > 
= * 
6 +2 ately 7 
PAY = 
n 


INSTITUTES OF B. II. 
tradiction. Civil power in the higheſt degree, that 
the nature of it will admit, is limited to the purpoſe of 
advancing or ſecuring the general welfare: and ſuch a 
power, whether we conſider it as it is in its own na- 
ture, or as exerciſed by any particular perſons, in 
whom the conſtitution has veſted it, cannot be in- 
conſiſtent with the preſervation of the common- 


wealth. But in the latter ſenſe we may anſwer this 


queſtion in the negative: for though the ſupreme po- 
tentates or, as they are ſometimes called, the ſupreme 
powers of a civil ſociety cannot lawfully be reſiſted, 
where they exerciſe only the ſocial power, which was 
produced by civil union, and is veſted in them by the 
conſtitution z. yet where they exerciſe an exorbitant 
power, which is inconſiſtent with the preſervation of 
the ſociety, they may lawfully be reſiſted. The ſu- 
preme civil power, of which they are poſſeſſed, gives 
them no right to exerciſe this exorbitant power: and 
where they have no right to act, there is no law of na- 
ture, which obliges the body of the ſociety to ſubmit 
to them. 

But to return to our author. Barclay, he ſays, is 
of opinion, that a king, notwithſtanding he has been 
inveſted with ſupreme power, forfeits his power by 
alienating it; where the laws have either ſettled the 
ſucceſſion to the crown, or have made the crown ele- 
ctive. Grotius is doubtful upon this head; and rather 
inclines to the contrary opinion. Where the tenure of 


the crown is of the uſufructuary ſort, he thinks, that 


the king by alienating it does nothing, and conſequent- 
ly that the alienation can produce no effect. The con- 
cluſion, which he leaves his readers to deduce from 
hence is, that ſuch an alienation, ſince it produces no 


„ Thid. 6 R. 
* effect, 
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effect, cannot produce a forfeiture, In ſupport of this 
opinion he alledges the roman law concerning uſufruct. 

But without enquiring what any poſitive law may de- 
termine in other caſes of uſufruct; let us enquire what 
the law of nature or reaſon will lead us to determine 


in the caſe of an uſufructuary kingdom. In reſpe& of 
the perſon, to whom the king, that is in poſſeſſion, in- 


tends to transfer the ſupreme power, his act will pro- 
duce no effect: the act is void in itſelf, and cannot 
make a valid transfer. But the queſtion is, Whether 
this act will produce no effect in reſpect of himſelf and 
of the people; whether, though it is void, as a tranſ- 
fer, it may not be valid, as a forfeiture? Some writers 
conſider ſuch an alienation as two diſtinct acts: it im- 
ports, they ſay, an intention in the king to give up 
the kingdom for himſelf, as well as an intention to 
transfer it to another. And though they allow, that 
the latter of theſe acts is void, or produces no effect, 
becauſe he has no power to transfer what he holds by 
uſufruct; yet they contend, that the former act is va- 
id, becauſe he has a power of relinquiſhing what he 
ſo holds. This however is a groundleſs diſtinction: 


his act imports only an intention to give up his king- 


dom for the particular purpoſe of transferring it to a 


certain perſon z it does not import an intention of par- 
ing with it either abſolutely or for any other purpoſe. - 


We may ſay with more reaſon, that he holds his king- 
dom by a compact between himſelf and the people, un- 
der a law, which, by che ſuppoſition, has either fixed the 
ſucceſſion to the crown or made it elective. This alie- 
nation therefore, as it is inconſiſtent with this law, is 


a breach of the compact on his part; and this releaſes 


the people from it on their part, 
Dda But 
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But be this as it will; Grotius, even whilſt he 
doubts, whether ſuch an act of an uſufructuary king 
amounts to a forfeiture, and is rather inclined to think 
the contrary, maintains, that if the king attempts to 
make the transfer good in fact by delivering up the king · 
dom, the people have a right to reſiſt this attempt by 
force. Supremacy of civil power, and a ſupreme claim 
or a claim of full property to this power, are different 
things. If any conſtitution, which has inveſted a king 
with ſupreme power, has at the ſame time made the 
crown elective, or ſettled the ſucceſſion ſo, as to make 
it unalterable without the conſent of the people; he 
holds the ſupreme power, whilſt he is in poſſeſſion of 
it, only by an uſufructuary tenure, and conſequently has 
no right to alienate it. Nor can he give himſelf ſuch 
a right by virtue of his ſupreme power: for the tenure, 
by which the ſupreme power is held, is not ſubject to 
the juriſdiction of this power: the law, which eſtabliſh- 
ed it, came originally from the body of the ſociety, 
and was made binding upon him by means of a com- 
pact, to which he conſented. either expreſs], when he 
accepted the crown, or tacitly by accepting it under 
ſuch a reſtriction, as this law laid it under, But if he 
is thus bound by a compact with the people not to al- 
ter the tenure of the crown and make it patrimonial, 
when the conſtitution has made it uſufructuaty; the 
people have a right to oppoſe ſuch an alteration, and 
to make uſe of force in oppoſing it, When "oP cannot 
prevent it by any other means. | 
As Gratius allows in the firſt place, that the people 
have a right to reſiſt ſuch civil governours, as have 
been inveſted with ſupreme power, when they have 
abdicated or forfeited this power; ſo he allows ſecond 


ly, 
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y, that they have khe lilee right; either where the con- 
ſtitution has laid the civil governours under any ſpecial 
limitations, "beſides what ariſe from the nature of civil 
power, or where it has reſerved any ſpecial liberty to 
the people, beſides what” is included in the notion 1 
civil ſubjection. 

The example, which we nude been ee 
ems, as Grotius explanes it, to be of this latter ſort : 
for whilſt he is inclined to think, that an uſufructuary 
king does not forfeit his crown by attempting to alie- 

nate it ; he maintains, that the ſpecial tenure of the 
ſupreme power, which the conſtitution has ſettled in 
ſuch a kingdom, will give the people a right to reſiſt 
ſuch an attempt of the king. 

In one of the caſes, where © he allows a right of re- 
tance in the people, we cannot properly ſay, that 
there is a conſtitutional limitation upon the ſupreme 
power of the civil governours : becauſe the caſe ſup- 
poſes the ſupreme power to be veſted in the people, 
and the civil governours, who have the lead occaſional- 
y in public affairs, to be made accountable to the 
people, by the conſtitution. The ſpartan conſtitution 
was of this ſort. It was a nominal kingdom, but a real 
democracy. The kings were indeed empowered to act 
for the ſtate, but were made accountable to the people, 
to officers, who ſtood in the place of the people. 
Grotius obſerves, that wherever ſuch a conſtitution has 
deen ſettled from the firſt, or is ſettled afterwards by 
mutual agreement between the king and the people, 
there is a right'in the people not only to reſiſt the king 
by force, but even to puniſh him, when he offends a- 
gunſt the laws of the ſociety, or acts Ny 

*Ibid. C VIII. 
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with the welfare of it. But what our author here call; 
reſiſtance is rather an exerciſe of conſtitutional power: 
the caſe ſuppoſes the ſupreme power to be veſted in 
the people, and the power of the king to be made 
ſubordinate to theirs by the conſtitution. 
In mixed forms of government, where the king haz 
ſome parts of the ſupreme power and the people have 
ſome other parts of it, Grotius allows the people to 
have a right of reſiſting the king by force, if he invades 
thoſe parts of the civil power, which belong to them: 
becauſe as far as the power extends, which is reſerved 
to them by the conſtitution, the king has no authori- 
ty and the people are not in ſubjection. This right 
of the people to make war in defence of their conſti- 
tutional power may perhaps be queſtioned, if the civil 
power of making war is veſted in the king. But Gro- 
tius replys, that the civil power of making war, which 
is here ſuppoſed to be veſted in the king, relates only 
to foreign wars, and means nothing elſe but the orgi- 
nary right of directing the common force of the ſociety 
againſt its enemies from without : it does not relate to 
ſuch an extraordinary uſe of force, as may be neceſſary 
for maintaining the conſtitutional rights of the people 
againſt any attempts to invade them from within. The 
conſtitution therefore may have precluded the people 
from making war upon their own authority againſt, the 
foreign enemies of the ſociety: but as the ſame com- 
ſtitution has, by the ſuppoſition, reſerved to the people 
a right to ſome parts of the ſupreme power, it mult be 


underſtood to leave them at liberty to defend themſelves 
by force in the poſſeſſion of this right, if they cannot 
ſecure it by any other means. To re that the 
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people have a right, and yet that they are not at liber- 
y to defend this right by ſuch means, as are neceſſary, 
is a contradiction ; it is to ſuppoſe, that they have a 
right, and that they have no right at the ſame time. 
Grotius does not here conſider the ſupremacy of the 


he argaes in favour of ſuch a right from this general 
principle, that as far as the power of the people extends, 
des WM their civil governours have no authority over them, 
m: ud they are not in ſubjection. In the next example 
ved be argues ſtill more planely from the ſame principle; 
whilſt he maintains, that the people may have a right 
of refiſtance, though they have no part of the ſupreme 
lower. He ſuppoſes a ſociety to have eſtabliſhed a 


both legiſlative and executive to the king, but at the 


ſance to the people upon ſome certain events. Reſerves 
if this ſort are, he ſays, a juſt foundation of reſiſtance, 
When theſe events happen: becauſe, though they do 
ot imply, that the people have retained any part of 
e ſupreme power, yet they imply, that the people 
ave retained ſome part of their natural liberty, and, 
far as theſe reſerves extend, have exempted them- 
ves from ſubjection. 

We may obſerve, that the principle, upon which 
ur author proceeds, in theſe two examples, to ſup- 
ot the particular right of reſiſting unconſtitutional 
lurpations of power, is the ſame, that *we made uſe 
above to ſupport a general right of reſiſting all 
iſocial and tyrannical oppreſſion. Where the conſti- 
ton has limited the power of civil governours by a 


Ibid. f XIV. d See ſect. XIII, vis 
| Vion 


people as the foundation of their right of reſiſtance : 


deſpotic conſtitution by giving the whole civil power 


ame time to have expreſsly reſerved a right of reſi- 
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diviſion of the ſupreme power between them and the 
people; or where it has in part exempted the natural 
liberty of the people from ſubjection by any poſitive 
reſerves ; Grotius conſiders theſe conftitutionat limits; 
tions or reſerves, as the foundation of a right of te- 
ſiſtance; becauſe the civil governours have no autho. | 
rity and the people are not in ſubjection, beyond fuch 
limitations or reſerves. Now civil power on the one 
hand, though it is under no poſitive or conſtitutiona 
limitations, is limited in its own nature by the ends 
and purpoſes of civil union: and the notion of civil ſub- 
jection on the other hand implys, that they, who one 
no other ſubjection, retain as much of their naturi 
liberty, as is conſiſtent with the ſame ends and purpo- 
ſes; whether the conſtitution, under which they live, 
has made any poſitive reſerves of it or not. So that 
beyond theſe natural limitations and reſer ves the ciul 
governours have no authority, and the people are no 
under ſubjection, in any conſtitution or in any form 0 
civil government whatſoever. Thus the ſame pripdpl, 
which led our author to conclude, that the people me 
| lawfully reſiſt the civil governours of a ſociety, where 
© theſe governours exceed any conſtitutional limitation 

which have been ſet to their power, or where the 
people have expreſsly made any conſtitutional reſerve 
of a part of their liberty, may lead his readers to con 
clude farther, that the people have a general right 
reſiſtance; where the civil governours, even thou 
they are inveſted with ſupreme power, exceed the 0 
tural limitations of all civil power; or where the 
break in upon that part of the natural liberty of 0 
people, which is reſerved to them of right, by the" 
notion of civil ſubjection, under every . 
civil government. , 
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But Grotius, whilſt he furniſhes his readers with 
this principle, does nat follow it himſelf ſo far as it 
vould have led him. For in examining the general 
queſtion, Whether the members of a civil fociety have 
any right of reſiſting; ſuch civil governours, as are in- 
veſted with ſupreme; power ? he favours, the negative 
part of it, and endeavours to ſupport his opinion by ar- 
gung partly from the nature and ends of civil ſociety, 
and partly from what he ſuppoſes to have been. the do- 
&rine of St. Paul and St. Peter. He allows however, 
that the members of a civil ſociety;have ſuch a right; in 
ales of extreme neceſlity z except where they ſuffer for 
the religion of Chriſt, and there he thinks, ey it is 
their duty to ſubmit patiently, if WT, cannot ſave chem. 

eyes by flight. 

What he urges from the nature "and ends of Kam 
ſociety is of no great importance, and he does not ſeem 
to hy much ſtreſs upon it. A civil ſociety, he ſays, as 
tis inſtituted for the purpoſe of ſecuring the common 


ing its ſeveral members, as s far as ſuch ; a power is neceſſa- 
ry for obtaining this purpoſe: and in particular it has a 
power, in view to the public peace and order, to re- 
firan and over rule that promiſcuous right of reſiſting 
muries, which individuals were poſſeſſed of in a ſtate 
of nature. As a civil ſociety has this power, ſo we may 
be ſure, that it was the, intention of mankind, when 
they formed themſelves into ſuch bodies, to make uſe 
af it: becauſe if this promiſcuous right of reſiſting 
Wjuries is not reſtrained and over - ruled, civil ſociety 
could not obtain its proper purpoſe of ſecuring the 
public tranquility. There bt indeed be an aſſembly 
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of men, though each of them continued to have this 
right; but it could only be a confuſed and uncon- 
nected aſſembly ; it could not be a civil ſociety.” But 
the concluſion, which Grotius here endeavours to eſta. 
bliſh, will not determine the queſtion, which is now 
before us. Though we grant, that the promiſcnoys 
right of reſiſting injuries, which mankind were poſſeſ. 
ſed of in a ſtate of nature, is reſtrained and over- ruled 
in a ſtate of ſociety ; yet it will not follow from hence, | 
that their whole right of reſiſting” injuries is thus re-. 
ftrained and over-ruled : they ceaſe to have a promil. | 
cuous right of reſiſting injuries; but it is no conſe. | 
quence, that they have no right of reſiſtance at all. Our 
author in order to ſupport his own opinion ſhould hare } 
proved, not merely, that the members of a civil ſotiety | 
have not the ſame promiſcuous right of reſiſting injuries, 
which they had in a ſtate of nature, but that civil union 
deſtroys the whole right of reſiſting injuries, or at leaf 
the right of reſiſting ſuch unſocial injuries, as are done 
to them by their civil governours: becauſe, though 
they have not a promiſcuous right of reſiſting all irjuries 
whatſoever, they may poſſibly have a right of reſiſting the 
unſocial and tyrannical oppreſſion of their civil gover- 
nours. It muſt be allowed, that civil ſocieties were inſti- 
ruted for the purpoſe of ſecuring the common tranquility, 
But this tranquility does not conſiſt in ſetting till and 
doing nothing, or in patiently ſubmiting to injuries 
without endeavouring to repel them for the preſent or 
to guard againſt them for the future. If this was the 
notion of that tranquility, which the inſtitution of civil 
ſociety has in view, we might eafily prove, that all re 
ſiſtance of injuries whatſoever is-contrary to the nature 


of civil ſociety. But the common tranquility, __ 
civl 
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civil union was intended to obtain, conſiſts in the quiet 
and peaceable enjoyment of our rights, that is, it con- 
fiſts in a ſecurity againſt ſuffering injuries: and from 
this purpoſe of civil union we can only infer, that it 
reſtrams the promiſcuous right of reſiſtance, as far as 
x neceflary to prevent mankind: from doing injuries to 
one another, and not that it deſtroys their whole right 
of reſiſtance by obliging them to ſubmit to injuries 
without ſeeking for redreſs. Where the members of 
re. a ſociety injure one another, they are reſtrained from 
i. doing themſelves juſtice by their own force and at 
ne. W their own diſcretion ; becauſe under the notion of do- 
ng themſelves | juſtice, they might poſſibly injure 
others; and not becauſe they are obliged to ſet ftill, 
whatever they ſuffer: for civil ſociety, though 
it does not allow the ſufferers to redrefs themſelves, 
makes a proviſion for redreſſing them by means of the 
public force under the conduct of the public under- 
ſtanding. But where the governours of the ſociety, 
who have the keeping of the public underſtanding, and 
at with the public force, injure the members of it by 
tyranny and lawleſs oppreſſion ; the ſocial means of re- 
dreſs fail; and no other means are left, beſides reſi- 
ſtance. It is true indeed, that in a ſociety, where the 


peace and order. But it is equally true, that the ſocial 
peace and order are not broken in upon by ſuch reſi- 
ſtance as is lawful : for reſiſtance is then only lawful, 
when this peace and order have been already broken in 
upon by tyranny and oppreſſion. Some ſort of peace 
ad ſubordination may indeed ſubſiſt in a civil ſociety, 
notwithſtanding the governours of it violate all the ſo- 
Clal rights of the people; provided the people will ſet 
ſtill 


people have recourſe to theſe means, there is no ſocial 
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the governours have no authority and that the people 
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does not take place, till ſocial peace and order are thus 
diſturbed, cannot be the cauſe which diſturbs them ; 
it finds them diſturbed already; and its proper end is 
to reſtore them for the preſent, and to ſecure them far, 
the future. + eat 

Before we enquire. what St. Paul has taught us upon 
this head; it will be proper to remind the reader, that 
the right, which is here contended for, does not imply, 
that all forcible reſiſtance of the members of a civil 


ſociety againſt the governours of it is lawful, or that 


owe no ſubjection. On the contrary we maintain, that 
the governours of a civil ſocicty have authority to.com- 
mand and to compel, and that the people are obliged 
of right to obey and to ſubmit, as far as the purpoſes 
of civil union extend. Though a right of reſiſtance 
begins beyond theſe limits; becaule the civil power of 
the governours and the civil ſubjection of the people 
end here; yet all reſiſtance within theſe limits 1s con- 
trary to the law of nature, that is, to the duty, which 
naturally ariſes from ſocial union and the appointment 
of civil governours. When St. Paul therefore * enjoyns 
ſubjection, and forbids reſiſtance, the queſtion is, What 
ſort of ſubjection he enjoyns; and what. ſort of It 
ſiſtance he forbids ? Whether he enjoins only ſuch 
ſubjection, as is properly called civil ſubjection, and 1s 
limited by -the ends, for which mankind formed 

* Rom, XIII. 


themſelves 
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hemſelves' into civil ſocieties, or ſuch abſolute ſubje- 
Aion, as Is implyed in the notion of paſſive obedience ? 


Whether he forbids all reſiſtance whatſoever, even againſt 


ſuch tyranny and oppreſſion, as is deſtructive of the 
ends of ſocial union; or ſuch reſiſtance only, as the 
law of nature has forbidden, a reſiſtance to the gover- 
nours of a civil ſociety, where the nature and deſign 
of ſocial union has given them authority to command 
ad to compel, and has obliged the people to obey and 
to ſubmit ? 4 

Many of the firſt converts to chriſtianity imagined, 
that their religion had ſet them free from all ſub- 
ection whatſoever; that it diſcharged them both from 
the ſubjection, which they formerly owed to the 
ayil magiſtrate, as they were members of ſociety, 
ad likewiſe from the ſubjection, which they owed 
to their maſters, if they happened to be in a ſtate 
of ſlavery, before they embraced it. If we read the 
poſtolical epiſtles with any degree of attention, we 
ſhall ſee planely, that this opinion generally prevailed 
u the time, when they were written, and that the wri- 
ters of them took particular care to diſcourage and to 
diſprove it. From the authority of St. Paul, when he 
commands * every ſoul to be ſubject to the higher 
powers”, we may collect, that this opinion is falſe, 
but we can collect nothing farther. By giving this 
command he determines, that the obligation of civil 
ſubjection extends to all mankind, to chriſtians, as well 
% to other men: but he does not determine, either 
that the ſubjection, which is due to ſupreme civil go- 
vernours, is abſolute and unlimited in its own nature, 
or that it was the deſign of the goſpel to make it ſo. 
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though the words of the precept do not favour this 


vernours, it is your inference and not his, that this 


of ſupreme governours is eftabliſhed by the authority 


are duly engaged in for beneficial purpoſes. You muy 


which he enforces the duty of civil ſubjection, vi 


INSTITUTES OF B. II. 

Perhaps the reaſon, upon which St. Paul ſupports 
the precept of ſubjection, may induce you to think, 
that the ſubjection, which he enjoyns, is abſolute; 


opinion. The principle, upon which he enforces this 
duty, is, That there is no power but of God, the 
powers, that be, are ordained of God:“ you miy 
therefore imagine, that nothing leſs than abſolute ſub. 
jection can be due to a power, which is eftabliſhed by | 
lo high an authority, But though he informs his 
readers, that the authority of God is the ultimate 
cauſe of their obligation to be ſubject to ſupreme go. 


ſubjection mult be abfolute and unlimited. The power 


of God in the fame manner, that any other power 
or right, which ariſes out of human compaRts or hu- 
man laws, is eſtabliſhed by the ſame authority. They 
are the ordinance of man in their immediate origin: 
becauſe their power is immediately derived from thoſe 
compacts and laws of mankind, by which they united 
themſelves into civil focieties, and eſtabliſhed certain 
forms of civil government. But they are ultimately they ® 
ordinance of God: becauſe the law of nature and off © un 
God requires the obſervance of theſe compacts and but th 
laws, in the ſame manner that it requires the obſer- 
vance of all other obligatory acts of mankind, Which 


underftand St. Paul in this ſenſe, when he calls civi 
governours the ordinance of God; or otherwiſe yo 
wilt not eaſily reconcile him with St. Peter, who cil 
them the ordtnance-of man. Thus the reaſon, up" 


[-avt 
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kave you to collect the meaſures of it from the na- 
ture and ends of civil union, The authority of God 
only confirms and eſtabliſhes the power, which man- 
kind have given to civil governours, and does not 
give them any extraordinary power beyond this. The 
extent therefore of their authority, and the ſubjection, 
which is due to them in conſequence of it, muſt be 
determined by theſe human compacts and human laws, 
from which it is derived. 

If you object, that the principle, which is here 
uged by the apoſtle, will anſwer no purpoſe, when it 
s thus. explaned; the objection is partly true and 
partly falſe. This principle will anſwer no purpoſe, 
when you alledge it to prove the duty of paſſive obe- 
dence and unlimited ſubjection. But it will fully 
aaſwer the purpoſe, for which he alledges it, and will 
clearly demonſtrate the point, that he had undertaken 
to prove. We may learn from his own words what 
this point is. Let every ſoul be ſubject to the 
higher powers”. He undertakes to prove, not that 
the obligation of civil ſubjection extends to every act, 
which civil governours may poſſibly be led to do by 
a arbitrary purſuit of their own private intereſt, or by 
a undue indulgence of their paſſions and appetites, 
but that it extends to every ſoul, to chriſtians, as well 
4 to others, When he ' elſewhere addreſſes himſelf to 
laves, he commands them to * ſubmit themſelves to 
their maſters in all things. But when he addreſſes 
himſelf here to members of civil ſocieties, the extent, 
which he gives to civil ſubjection, does not relate to 
the matter of it, but only to -the perſons concerned 
in it: he does not command them to be ſubject to the 

i Col. III. 22. 
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thou then not be afraid of the power? do that, which 


civil governours, whilſt he enjoyns the duty of ſub- 


INSTITUTES OF B. Il 
ligher powers in all things, but only enjoyns ſabje. 
Ction as a duty, to which all perſons are obliged; His 
plane deſign is to correct the miſtaken notion, which 
then prevailed amongſt the new converts, that the 
goſpel had diſcharged them from civil ſubjection. And 
the principle, which he alledges, affords an unanſwer. 
able argument againſt this notion. As the goſpel had 
not diſcharged them from the duty, which they owed to 
God; they could have no reaſon to ſuppoſe, that it 
had diſcharged them from the duty of civil ſubjectiom: 
for civil governours are the ordinance of God: and 

conſequently the duty of ſubjection to ſuch Fan 
is eſtabliſhed by his authority. 

Look farther into St. Pauls diſcourſe, and you wil 
find, that he repreſents civil authority, and the ſub- 
jection, which is due to it, as limited to the ends and 
purpoſes of ſocial union. * Rulers, he ſays, are not 
a terror to good works, but to the evil. Wouldeſt 


is good; and then thou ſhalt have praiſe of the'fame: 
for he is the miniſter of God to thee for good. Bu 
if thou doeſt that, which is evil, be afraid: for he 
beareth not the ſword in vain : for he is the miniſter 
of God, a revenger to execute wrath upon him, tha 
doeth evil”. You ſce in what light St. Paul conſiders 


jection : the rulers, that he is ſpeaking of, are ſuchs 
no man, who does what is good, need be afraid of. 
You fee likewiſe how far and in what reſpects he con- 
ſiders civil governours as the ordinance of God: the) 
are miniſters of God for good to thoſe, who do well 
and miniſters of God for wrath to thoſe, who do evil 


It therefore we were to contend, that obedience anc 
ſubmiſſion 


C. VIII. NATURAL LAW. 


ſubmiſſion are not due to civil governours, when they 
are confidered in this character; you might urge either 
the authority of St, Paul to over-rule our opinion, or 
the principle, from which he argues, to confute it. But 
if you carry the notion of ſubjection farther, than he 
has carryed it; neither his authority, nor the princi- 
ples, from which he argues, will be of any uſe to you. 
He enjoins, that every ſoul ſhould be ſubject to the 
higher powers: but whilſt he enjoyns this duty of ſub- 
jection, he conſiders theſe powers as patrons of what 
is good, and as a terror to what is evil; that is, he 
conſiders them as purſuing the purpoſes of ſocial wel- 
fare and ſocial ſecurity. You cannot therefore alledge 
his authority in favour of a like duty of ſubjection. 
when they counteract and defeat thoſe purpoſes, and 
become patrons of what is evil, and a tertor to what 
8 good. The principle, from whence he argues in ſup- 
port of the ſubjection, that he enjoyns, is, that civil 
governours are the ordinance of God: but he informs 
lis readers at the ſame time, how far and in what re- 
ſpects he conſiders theſe higher powers as the ordinance 
of God: they are miniſters of God for the purpoſes of 
ocial ſecurity and ſocial welfare, for the puniſhment of 
wil doers and for the praiſe of them, that do well. 
You cannot therefore infer from this principle, as he 
has explaned and limited it, that there is the ſame 
Wligation to ſubjection, where they counteract and de- 
bat theſe purpoſes by making themſelves, what man 
never deſigned them to be, and what Gods ordinance 
tever made them, the miniſters of their own malice or 
W'venge, of their own avarice or ambition, of their own 
Jlat or cruelty, 
E e 3 St. 
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If St. Pauls notion of civil ſubjection does not 
favour your doctrine of unlimited ſubmiſſion and paſ. 
ſive obedience, you will gain very little advantage to 
your cauſe by having recourſe to what he ſays about 
reſiſtance. ** Whoſoever therefore reſiſteth the power, 
reſiſteth the ordinance of God; and they, that reſiſt 
ſhall receive to themſelves damnation”. The words 
indeed are general; and if you take them ſeparately, 
they may ſeem to import, that all reſiſtance to civil * 
governours is unlawful; as well where they exceed the WM... . 
limits, which are ſet to their power by the purpoſes 
of ſocial union, as where they act within theſe limits, 
and purſue theſe purpoſes, But if you obſerve the 
manner of expreſſion, you will find, that the words, 
now in queſtion, contain a conſequence, which the 
apoſtle deduces from what he had been ſaying before, 

He had before enjoyned the duty of ſubjeCtion and 

from this duty he here infers the unlawfulneſs of reſi. 
ſtance. But we cannot ſuppoſe, when he thus infers 

the unlawfulneſs of reſiſtance from the duty of ſub· 
jection, that he deſigned to make the conſequence more 
general than the premiſes, or that he meant any other 

ſort of reſiſtance, beſides what is contrary to the duty 

of ſubjection, which he had before enjoyned. Since 
therefore the duty of ſubjection, which he had betore 
enjoyned, is limited by the purpoſes of ſocial union; 

his meaning, when he infets from this duty, that reli 
ſtance is unlawful, muſt be reſtrained by the ſame limi- 
tations. You conſider ſupreme governance as the ord 

nance of God in whatever they do. If this principt 
of yours was true, the conſequence would be, that c 
reſiſt ſupreme governours in any thing would be & 


reſiſt the ordinance of God, But St. Paul has ſhes 
| 1 
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us, in what ſenſe and how far he conſidered them as 
the ordinance of God, by repreſenting them as the 
miniſters of God only for the purpoſes of ſocial wel- 
fare and focial ſecurity. And the only conſequence, 
that will follow from the apoſtles principle, is, that to 
reſiſt them, where they act for theſe purpoſes, is to 
reſiſt the ordinance of God, | 
There is however no reaſon to think, that the word 
- damnation, — which our engliſh tranſlators have 
here made uſe of to expreſs what St. Paul declares to 
be the event of ſuch reſiſtance, as he forbids, ought 
to be ſoftened into the milder word — condemnation 
—and to be explaned, as if he only meant, that they, 
who are guilty of ſuch reſiſtance, will be puniſhed for 
t by the civil power, which they reſiſt. Though un- 
juſt oppreſſion and tyrannical cruelty may lawfully be 
reliſted ; yet there certainly is ſuch a thing as criminal 
rliſtance or rebellion. This criminal reſiſtance is what 
N. Paul is here ſpeaking of: and ſince he declares it 
to be contrary to the law of God; we may reaſonably 
believe, that, when he ſpeaks of damnation as the 
event of it, he means, that they, who are guilty of 
, will incur ſuch penalties of this law as the word 
— damnation — in the uſual ſenſe of it imports. It 
would indeed be unſuitable . to the whole tenor of St. 
Pauls argument to ſuppoſe, that he only warns them 
of what they are likely to ſuffer from the ſword of 
the civil magiſtrate. He ſet out with enjoyning, that 


un erery foul ſhould be ſubject to the higher powers; 


Wl becauſe theſe powers are eſtabliſhed by the authority 


princ1P"Wef God: and it would be a ſtrange inference from 


lence, that, if we tranſgreſs this duty by rebellion, we 
all ſuffer for it by the act of man. His: general con- 
Ee 4 cluſion 
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why we ſhould «© be ſubject for wrath'; yet unleſs in 
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cluſion is, that we muſt needs be ſubject, not enly for 
wrath, but alſo for conſcience ſake”: and, though the 
external ſanction of human puniſhment is a” teafon, 


what went before he had taken notice of ſome other 
ſanction, beſides this, the principal part of his con- 
cluſion, that we muſt be ſubject for ru r 
would be unſupported. 

When ® Grotius alledges the authority of St Per 
in this queſtion, he does not quote the apoſtles words | 
fairly. “ Servants, ſays St. Peter, be ſubject to your 
maſters with all fear, not only to the good and gent, 
but alſo to the froward : for this is thankworthy, it a] 
man for conſcience towards God endure grief ſuffering 
wrongfully”. This exhortation is planely addreſſtd to 
ſlaves: the meaſures of ſubjection therefore, which are 
to be collected from it, relate only to ſervile and perfed 
ſubjection. But Grotius in order to apply it to vi 
ſubjection, introduces it with the apoſtles command of 
* honouring the king”, which has no connection with 
it, but is the cloſe of what went before. St. Peter is f 
far from countenancing this application, that on the 
contrary, when he addreſſes himſelf to the memben 
of civil ſocieties, he limits the authority of civil go 
vernours, and conſequently the duty of civil ſubjettion 
to the purpoſes of ſocial welfare and Tocial ſecurity 
In ſhort the doctrine of St. Peter and of St. Paul! 
the ſame in both caſes. When they are ſpeaking 
ſlaves; the former ſays, ** Servants, be ſubjett ' 
your maſters with all fear, whether they are gentle 
froward ; and the latter ſays, © Servants, be ſubject 
your own maſters in all things“. But when they 
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.to members: of civil ſocieties 4 the former 
ſays; _ Submit yourſelves to every ordinance of man 
for the Lords ſake, whether it be to the king as ſu- 
„or unta governours, as unto them, that are 
ſeat by him, for. the purpoſe of puniſhing evil doers, 
and for the benefit and encouragement of them, chat 
do well”; and the latter ſays, ¶ Let every ſoul be ſub- 
ect to the higher powers, becauſe they are the mini- 
ſters of God for the benefit and encouragement of 
thoſe, who do what is good, and for wrath to thoſe, 
who do what is evil”. 

But Grotius, though he favours the doctrine of 
paſſive. obedience in ſome inſtances, does not maintain 
this doctrine in its full extent and utmoſt rigour. 
Whilſt. he ſuppoſes the duty of non · reſiſtance to be 
eſtabliſhed by a general law of civil ſociety, he allows, 
as we have ſeen already, that this law admits of ex- 
ceptions, both where the conſtitution of civil govern. 
ment has given the people a part of the ſupreme pow- 
er, and likewiſe where it has expreſsly reſerved a right 
of reſiſtance upon ſome certain events. The only point 
therefore, in which the opinion here advanced differs 


from his, is, that in his opinion ſupreme civil power is 


unlimited in itſelf, and conſequently they, who are in 
poſſeſſion of it cannot of right be reſiſted; unleſs ſome 
expreſs. limitations have been ſet to their power, or 
lome degree . of liberty has been expreſsly reſerved to 
the people, by the conſtitution : whilſt we on the con- 
trary maintain, that even ſupreme civil power is limi- 
ted in its own nature by the ends and purpoſes of civil 
union, merely becauſe it is only civil power; and that 
the ſubjection, which is due to this power, is limited 
in the ſame manner and for the ſame reaſon : fo that 

they, 
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they, who are poſſeſſed of this power, may of right be 
reſiſted by the people, when they exceed theſe limits 
and counteract theſe purpoſes; though no expteſs limi- 
rations of their power, and no expreſs reſerves, of the 
peoples liberty, have been made by the conſtitutional 
form of civil government. Grotius indeed fo far 
agrees with us upon this point, as to allow, that the 
general law of non- reſiſtance admits of a farther ex. 
ception in caſes of neceſſity; or. that the people have 
a right in ſuch caſes to reſiſt even ſupreme governours. 
But then he does not deduce this right, where he thus 
allows of it, from the nature of civil power or of civil 
ſubjection, but from an arbitrary reſerve, which he 
ſuppoſes to have been tacitly made by mankind, when 
they united into civil ſocieties; though they have'after- 
wards made no expreſs reſerve, when the reſpective 
conſtitution of each ſociety was ſettled. He argues, 
that the univerſality of his ſuppoſed ſocial rule or law, 
which forbids reſiſtance, is no reaſon againſt its admit- 
ting the equitable exception of neceſſity: becauſe even 
the laws of God, though they are expreſſed in the 
moſt general and comprehenſive terms, admit of the 
like exception. Our Saviour allow of it in the inſtance 
of the ſabbath, and mentions with approbation a fimilar 
allowance in the caſe of David, who was permitted by 
the high prieſt to eat the ſhew-bread. ' For though God 
has an undoubted right to require, that we ſhould obey 
his laws, even at the expence of our lives; yet if he 
has not declared, that he requires ſuch a ſtrict obedience 
to any particular law, and if at the fame time the 
matter of the law does not appear to be of ſuch high 
importance, as will lead us to think, that he requires 
" Ibid, 5 VII. by 
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it; even his laws are anderſtood to admit of an ex- 
ception in &vour of neceſſity, whether this exception is 
i-arly mentioned or not. But if caſes of neceſſity 
thus excepted out of laws, which are preſcribed by 
. authority of God, there is more reaſon for preſu- 
g, that they ate excepted out of laws, which are 
1 only by che authority of man. Human 
aus may indeed require obediences even at the hazard 
of our lives : of this ſort are military laws, which re- 
quire a ſoldier to maintain his poſt, to whatever dan- 
ger it expoſes him, and puniſh him with death, if he 
deſerts it. But we cannot upon any ſlight grounds 
ſuppoſe an human law to be thus rigid. It ſeems more 
probable, ſays « our author, that mankind in reſpect of 
one another have no authority to over-rule this ex- 
ception of neceſſity; unleſs where an equal neceſſity on 
the other ſide requires, that it ſhould be over- ruled: 
becauſe all human Jaws either are made, or ought to be 
made, with a proper regard to human weakneſs. What 
Grotius here calls the general law of civil ſociety, is 
nothing elſe but the rule of action, which ariſes out of 
ſocial union, The extent of this law therefore muſt, 
as he argues, depend upon the will of thoſe, who aſſo- 
ciate themſelves into civil communities. And if they 
were to be aſked, whether they intend to bind them- 
ſelves not to reſiſt their civil governours, even though 
they muſt otherwiſe cauſeleſsly and unjuſtly ſuffer 


death; he thinks it unlikely, that they would an- 


ſwer in the affirmative. In the mean time he doubts, 
whether it might not have been their intention to 
lay themſelves under even this rigid obligation in 
all caſes, where they could not reſiſt ſuch violence, 
without producing confuſion in the ſtate, and occaſion» 


ing the deſtruction of many innocent perſons. 


Grotius 
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Grotius was aware, that «« he thus reſts the Peoples 
right of reſiſtance, as far as he aws mem to hay: 
any ſuch right, upon the preſumptive inwguion of 
mankind, when they form themſelves into civil 20. 
ties, the rigid defenders of paſſive obedience Would 
have an opportunity of objecting, chat it is @ divine 
and not an human law, which obliges mankind rather 
to ſubmit to death, than to repel the lawleſs violence 
of their civil ſuperiours by force. He had in ſome mez- 
ſure obviated this objection before, if the foundation 
of it was true, by obſerving, that even the laws of 
God admit of exceptions in favour of extreme neceſſiij. 
But he adds here, that the objection is raiſed upon a 
falſe foundation : for mankind were not brought toge- 
ther and united into civil ſocieties by any expreſs com- 
mand of God, but came together of their own accord, 
and were induced thus to unite themſelves by a ſenk 
of their own inability to guard themſelves againſt Vi0- 
lence by their ſeparate ſtrength. Civil power therefore, 
which is the reſult of this union, was inſtituted by an 
human act; and the obligation of civil ſubjection is the 
immediate effect of an human compact and not of a 
divine law. In ſupport of this opinion about the ori- 
gin of civil power he alledges the authority of St. Peter, 
who calls it the ordinance of man, and then obſerves, 
as we have obſerved above, that, notwithſtanding thus 
ordinance of man, when it is once duly eſtabliſhed, is 
confirmed by the divine law, and ſo becomes the ord- 
nance of God; yet the authority of God, whilſt it ſup- 
ports civil power, and enforces the duty of civil ſubje- 
ction, makes no alteration in either of them, but leaves 
the nature and the limits of them the ſame, that the ne. 
aft of man, from which they immediately aroſe, had ip 
originally made them. 
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ples MW Grotius extends this exception of extreme neceſſity 
have s well to individuals repelling a private injury, as 


to the body of a community repelling ſuch injuries, as 
ether immediately or in their conſequences affect the 
public. Barclay. he ſays, who was a warm aſſertor of 
kingly power, allows, that the body of the people, or 
ſome very con ſidetable part of this body, has a right 
wo defend ifſelf againſt the outragious cruelty of its ſu- 
preme governours, notwithſtanding its general ſub- 
kRtion to them. But for his own part, though he plane- 
y underſtands, that in proportion as what is to be pre- 
ſerved, by an exemption from the obligation of a law, 
is of more value, the equity, which exempts it, is the 
ſtronger z yet he declares himſelf to be far from think- 
ing, that even individuals, or however that a minori- 
ty of the people, are to be condemned, if they defend 
themſelves by force, under the favour of neceſſity 
provided they do it in ſuch a manner, as not to violate 
the regard, which they owe to the general good of 
the ſociety. 

The character, under which he here ſpeaks of Bar- 
day, may perhaps lead the reader to imagine, that the 


b or queſtion concerning the lawfulneſs of reſiſtance, relates 
Peter, only to abſolute monarchies. For this conceſſion will 
erves, ¶ have no particular weight, merely becauſe it is made by 
g cs a warm aſſertor of kingly power, unlels the doctrine of 
ed, > YI paſſive obedience is peculiar to a monarchical form of 
ord- government. But in fact the queſtion concerning re- 
t ſup- I filtance relates equally to all forms of government, 
ſubye- except perfect democracies. In all other forms, 
1 15 there is one part of the ſociety, which governs, whilſt 


8 the other part is governed: and the governing part is 
nveſted with the ſupreme power cither perpetually or 
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tot a tune. It therefore in an abſolute monarchy, where 
the king is inveſted with perpetual ſupreme power, the 
natural limitations of this power will give the people x 
right to reſiſt him, when he is guilty of tyranny and us, 
ſocial oppreſſion the ſame limitations will, under any 
form of civil government, give that part of the-ſociety, 
which is in civil ſubjection, a like right to reſiſt the tj. 
ranny and unſocial oppreſſion of the governing part, 
And on the contrary, if theſe limitations will not ſup- 
port a right of reſiſtance in other conſtitutions, they 
will not ES abt e 2 
narch. 

There is anceber point ſtill to be examined, which 
though it does not belong to natural law, may be pro- 
per to be taken ſome notice of.? Our author is of opt 
nion, that whatever right of reſiſtance there may be i 
other inſtances, the goſpel has made it unlawful for 
chriſtians to defend themſelves by force, where they 
are perſecuted by their ſuperiours even to deat ge 
account of their religion. 

One of the arguments, which he makes: uſe of v 
eſtabliſh this opinion, has nothing elſe to ſupport It 
beſides the ſilence of our Saviour. He ſays, that Chriſt, 
when he allows his diſciples to fly from perſecution, 
allows no more. But this direction, to avoid perſecu- 
tion by flying from it, cannot well be conſtrued as 1 
prohibition of all other means. And there is the lels 
ground for conſtruing it in this ſenſe; becauſe Chril 
gives ſuch a reaſon for it, as ſhews, that it was not in. 
tended to be a general direction to all chriſtians, abou 
what they may lawfully do to ſecure themſelves again 
perſecution, and much leſs to be a reſtrictive direction, 


o ibid 
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whith--ties them down from doing any thing elſe, 
When they perſecute you in this city, flee ye into 
mother: for verily I ſay unto you, ye ſhall not have 
gone over the cities of Iſrael, till the ſon of man be 
tome“ We may collect from the reaſon here given, 
that the direction relates only to them, who were at 
that particular time commiſſioned to preach the goſpel 
the cities of Iſrael; before the ſon of man came in 
power to caſt off the Iſraelites from being the people 
of God for rejecting the ſalvation, which was offered 
to them. Chriſt intended to inform thoſe, whom he 
then ſent, that the work, upon which they were ſent, 
did not require them to ſtay in any place, where they 
ſhould be perſecuted. They were to preach the goſpel 
in all the cities of Iſrael : and if, when they were 
perſecuted in one city, they ſhould flee to another, this 
would be no interruption of the work: becauſe they 
had more places to preach in, than they could well 
go through in the time, which was allotted them. 
There is nothing in any part of the inſtructions then 
given to the apoſtles, which has the appearance of a 
deſign to reſtrain chriſtians from making uſe of the 
ſame means, to defend themſelves againſt ſuffering 
injuries upon account of their religion, that the law of 
nature allows in other caſes; except that they were 
commanded not to take a ſword. And this reſtraint is 
lo far from extending to all chriſtians, that we find it 
to have been afterwards taken. off from the apoſtles 
themſelves in ſuch a-manner, as ſhews it to have rela- 
ted at firſt ro the particular commiſſion, upon which 
they were ſent. When I ſent you, ſays our Saviour, 
without purſe and ſcrip and ſhoes, lacked ye any thing? 
And they ſaid, Nothing. But now he that hath a purſe 
let 
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let him take it, and likewiſe his fcrip: and be, thut 
hath no ſword, let him fell his garment and buy one.” 

Chriſt however refuſed to be defended by force . 
gainſt the injuries, which he ſuffered in his own pet 
ſon: and his patient enduring of perſecution is alledged 
to prove, that chriſtians in general ought to ſubmit vit 
the like patience to any injuries, that they may ſuffer 
upon account of their religion. When St. Peter had 
drawn his ſword in the defence of his maſter, he wa 
admoniſhed to put it up again; becauſe all they, that 
take the ſword, ſhall periſh with the ſword. But-no 
ſtreſs can be laid upon this admonition, as it contains 
rather a prudential caution, than a rule of duty. It i 
a matter of temporal intereſt, and not of conſcience, to 
avoid periſhing by the ſword : the fear of ſuch an evil 
may produce an external reſtraint; but it cannot, when 
it 18 taken alone, produce an internal obligation. 'The 
only circumſtance in what paſſed upon this occaſin, 
that ſeems to aftect the preſent queſtion, is our Saviours 
ready ſubmiſſion to what he was about to ſuffer, and 
his expreſs refuſal of defence by force. But this circum- 
ſtance will be found to be of no unportance ; if inſtead 
of conſidering only the naked fact, we attend to the 
reaſon of his refuſal, ++ Put up thy ſword into it 
ſheath. The cup, which my father hath given me, 
ſhall J nor drink it? 'Thinkeſt thou, that I cannot nov 
pray to my father, and he ſhall preſently give me mare 
than twelve legions of angels? But how then ſhall the 
ſcriptures be fulfilled, that thus it muſt be?” He u. 
gues againſt the lawfulneſs of defending him by force if 
not from the general nature of the religion, which he 
taught, but from the particular appointment of prov 


dence, which had made it his ſpecial duty to _— N 
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the injuries, that were coming upon him. Our Sa- 
viours ſubmiſſion therefore, under the limitation, which 
riſes from the reaſon of it, does not evince the ne- 
ceſſity of a like ſubmiſſion, where there is not the ſame 
or. a like reaſon, It will only teach us, that as far as 
the duty of our particular lation or circumſtances is 
ended with difficulties and hardſhips, whether they 
riſe from the injuſtice ot men or from any other cauſe, 
we are obliged as chriſtians to go through that duty 
patiently, and are not at liberty to decline it or to en- 
favour by force to releaſe ourſelves from the out- 
ward neceſſity of performing it, upon account of thoſe 
dficulties and hardſhips. Grotius falls in with the 
common notion, that St. Peter has extended this ex- 
ample to chriſtians in all ſtations and all circumſtan- 
ces whatſoever, and makes uſe of this apoſtles autho- 
rity as his ſecond argument to ſhew, that however al- 
owable it may be in caſes of neceſſity to reſiſt the ſu- 
meme power in other inſtances ; yet where we ſuffer 
bor the religion of Chriſt, no neceſſity will juſtify re- 
lltance, For St. Peter having exhorted “ ſervants to 
be ſubject to their maſters, to the froward as well as 
o the gentle, and to take ill uſage patiently, enforces 
Is exhortation by obſerving, that they were hereunto 
aled : becauſe Chriſt allo ſuffered for us, leaving ug 
n example, that we ſhould follow his ſteps; who, 
hen he was reviled, did not revile again; when he 
uſtered he threatened not, but committed bimſelf to 
im, that judgeth righteouſly.” We muſt allow, that 
i general rule of behaviour ariſes out of this example, 
nd ſuch a rule, as all chriſtiaus are obliged to follow. 
he rule is what was juſt now ſtated at large: what- 
er hardſhips the duty of our ſation brings upon us, 
OI. II. Ef we 
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we muſt bear them patiently, and muſt not deſert qu 
duty for the ſake of avoiding them. Now abſolute fb. 
miſſion is the natural duty of ſlaves; and to ſuch x 
theſe the apoſtles exhortation 1s here addreſſed. The 
occaſion, which led him to prefs the performance of 
this duty, will ſhew us the great propriety of enfor 


cing it by the example of Chriſt. We have already u G 
ken notice of a miſtaken opinion, which then prevailed Ml ence 
that the goſpel releaſes thoſe, who embrace it, from ii tie r 
ſubjection whatſoever, and places them in a ſtate of ful Fete. 
liberty. St. Peter therefore, in oppoſition to this o. 

nion, firſt commands ſervants to be ſubject to tei queſt 
matters, and then informs them, that they miſtook t that | 
deſign of chriſtianity : for though ſlavery is a ſtate perſe 
hardſhips, yet the religion, which they had embraced tation 
as they might learn from the example of its auth prove 
was not deſigned to releaſe them from the duty off de ſe 
their ſtation upon account of any hardſhips, that ad «one 
tend the performance of it. I would not be undeſi fave 

ſtood to mean, that this example of Chriſt can be a upon 
plyed only to ſlaves, and that no others are oblige Prove 
to follow it. The general rule, which ariſes from if For 1 
is applicable to all perſons in every ſtation; where deavo 
duty of their ſtation is attended with hardſhips. Bu endea 
before it can be applyed, as Grotius applys it, to prove in fac 
that we are not at liberty, as we are chriſtians, to reſi migh 
the unſocial injuries, which we fuffer from our ci chriſt 
governours upon account of our religion; abſolute ſul theſe, 
miſſion to all the unſocial injuries, which they can brin upon 

upon us, muſt be ſhewn to be the duty of our ſtatioſſi circur 
as we are members of civil ſociety. If ſuch abſouY #polt] 


ſubmiſſion is a duty, which naturally arifes our of c into t 
ſubjection, the example of Chriſt will ſhew us, that h 
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religion does not diſcharge us from it. But if our ſta- 
tion does not naturally require it of us, the religion of 
Chriſt does not enjoyn it; whether we ſuffer unjuſtly 
by the unſocial oppreſſion of our civil governours up- 
on account of this religion or upon any other account; 
and the example of Chriſt is out of the queſtion. 
Grotius in ſupport of the doctrine of paſſive obedi- 
ence and non- reſiſtance, when we are perſecuted for 
the religion of Chriſt, urges in the laſt place, thar St, 
Peter exhorts us to rejoyce, when we ſuffer as chriſti- 
ans, But if this would prove any thing in the preſent 
queſtion, 1t would prove too much. Grotius allows, 
that Chriſt has permitted us to ſave ourſelves from 
perſecution by flight: and yet, if the apoſtles exhor- 
ation co rejoyce, when we ſuffer as chriſtians, would 
prove, that the members of a civil ſociety have not 
the ſame right to reſiſt the unſocial injuries, which are 
done them upon account of their religion, that they 
have to reſiſt the like injuries, which are done them 
upon any other account, the ſame exhortation would 
prove, that they ought not to fly from perſecution. 


For if rejoycing in ſufferings is inconſiſtent with en- 


deavouring to repel them; it is equally inconſiſtent with 
endeavouring to avoid them. But mankind are forced 
in fact to ſubmit to many evils, which of right they 
might repel or avoid; if it was in their power : and 
chriſtians, like other men, are expoſed to ſuch evils as 
theſe, ſometimes upon other accounts, and ſometimes 
upon account of their religion. When we are in theſe 
circumſtances we have need of conſolation : and the 
apoſtle gives us this conſolation, if we are brought 


into them upon account of the religion of Chriſt, by 


aſuring us, that ſuch ſufferings are matter of rejoycing; 
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becauſe they will be amply recompenſed to us. If ths 
is St. Peters meaning, his exhortation to rejoyce, f 
we ſuffer as chriſtians, does not determine any thing 
about the right of repelling or of avoiding perſecuticn 
it is only an encouragement to us to bear perſecution 
well, and not to deſpare under it, when we Cann 

ſecure ourſelves againſt it. 
Civil XV. In the general queſtion WET WTO right of 
— reſiſtance, it is uſually objected, that there is no com 
to fix the mon judge, who is inveſted with authority to deter 
PT... mine, between the ſupreme governours and the people 
right of where the right of reſiſtance begins: and the want & 
377g ſoch a judge is ſuppoſed to leave the people room to 
abuſe this right: they may poſſibly pretend, that thy 
are unjuſtly oppreſſed, and upon this pretence ma 
cauſeleſsly and rebelliouſly take up arms againſt ther 
governours; though they are laid under no other re 
ſtraints, and no other compulſion is made uſe of, but 
what the general nature of civil ſociety or the parti 
cular circumſtances of their own ſociety require. But 
be this as it may ; the poſſibility, that a right may be 
abuſed, does not prove, that no ſuch right ſubſiſts 
If we would conclude on the one hand, that the people 
have no right of reſiſtance ; becauſe this right is ca. 
pable of being abuſed; we might for the ſame reaſor 
conclude on the other hand, that ſupreme governours 
have no authority. Whatever authority theſe gover- 
nours have in any civil ſociety; it was given then 
for the common benefit of the ſociety : and it Þ 
poſſible, that under the colour of this authority the) 
may oppreſs the people in order to promote their own 
ſeparate benefit. 


When they, who make this objection have cpa 


what they mean by an authorized judge, we ſhall be 
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able to determine, whether there is any ſuch judge 
or not, and how far the nature of civil government or 
of the right, that we are ſpeaking of, will admit of one. 
If they mean a civil judge, who is inveſted, either by 
cial union or by conſtitutional appointment, with 
authority to declare, when the grievances of the peo- 
ple will juſtify reſiſtance ; there neither is nor can be 
any ſuch judge. For in the firſt place, the ſuppoſition, 
that the civil governours, from whom the grievances 
came, are inveſted with ſupreme power, makes the no- 
ton of ſuch a judge a plane contradiction: becauſe his 
office, as it would give him a civil power of controling 
thoſe governours, would unply, that he has a civil 
power ſuperiour to the ſupreme. And ſecondly the 
fight itſelf cannot in its own nature be ſubject to the 
juriſdiction of a civil judge: becauſe it is a natural and 
not a civil right: it is ſo much of the natural right of 
repelling injuries by force, as is exempted from civil 
ſubjection. | | 

To this queſtion. — Who ſhall be judge, whether 
the ſupreme governours act contrary to their truſt? 
Mr. Lock replys, The people ſhall be judge. If he 
means, that the people have ſuch a civil juriſdiction in 
tis matter, as gives them, at leaſt in the view of 
avil ſociety, a right of reſiſtance, whenever they de- 
termine for themſelves, that they have ſuch a right; 
t will be difficult to ſupport the truth of this reply. 
The ſuppoſition of ſuch a juriſdiction is attended with 
the abſurdity already mentioned : it implys a civil ju- 


nidition in the people, which is ſuperiour to the ſu- 
preme. Civil governours, who are inveſted with ſu- 
preme power, are ſometimes ſaid to be accountable to 


Locks Works, V. II. p. 245. 
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God alone: and however exceptionable this rule 
may be, as it is commonly explaned; we ſhall find it 
to have ſome truth in it; when it is explaned, as it 
ought to be. No perſons whatſoever, either ſeparatdy 
governours ; and conſequently they are not accountz- 
ble to any human ſuperiours as to civil judges. But in 
the mean time they are not at liberty to do what they 
pleaſe without any external control. Though they are 
not accountable to the people as to a civil ſuperiour; 
yet the people, as far as they are not in ſubjection, have 
a natural right to repel the unſocial violence of ſuch 
governours. In the ſame ſenſe therefore, that ſupreme 
governours are accountable only to God, the peopk, 
however they may in other inſtances be accountable 
to their civil governours, are in the exerciſe of the 
right of reſiſtance accountable only to God. 

The people ſhall indeed be judge, when the ſupreme 
governours have acted contrary to their truſt. But thei 
right of judging is not founded in civil juriſdiction: 
it is ſuch a right of judging, as all mankind were 
poſſeſſed of in a ſtate of natural liberty, Mr. Lock 
compares the caſe of the people and of the ſupreme 
governours to the caſe of a private perſon, who ap- 
points a truſtee or deputy to act for his benefit 
and aſks, Who ſhall be judge, whether his truſtee 
or deputy acts well and according to the truſt repoſed 
in him, but he, who deputes him, and muſt by having 
deputed him have ſtill a power to diſcard him, when 
he fails in his truſt? If this be reaſonable in particular 
caſes of private men, why ſhould it be otherwiſe in that 
of the greateſt moment, where the welfare of millions 


is concerned, and alſo, where the evil, if not prevent 
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4, is greater, and the redreſs very difficult, dear, and 
dangerous? In order to fee, whether this reaſoning is 
wplicable. to the point in queſtion, let us conſider. 
what, that point is. The ſupreme governours of a civil 


ſociety have a right to direct and to compel the people, 
s far as the purpoſes of ſocial union extend. It is an 


njury. to theſe governours to reſiſt them in the exer- 
ſe of this right: and this injury is ranked amongſt 
the worſt of crimes, and is called rebellion. But where 
this right of the ſupreme governours ends; as it does 
where they. exceed the limits of all civil power; the 
people have a right of reſiſtance. The queſtion then 
s, Who ſhall judge, where the former right ends and 
the latter begins? Mr. Lock replys, that the people 
ſhall judge, in the ſame manner, and for the ſame rea- 
ſons, that a private perſon, who has appointed a truſtee 
or deputy to act for his benefit, is the judge, when his 
truſtee or deputy has failed in the truſt, and may diſ- 
card him for having ſo failed. This indeed is certain, 
tat where I have appointed any perſon to act for me; 
and he by this appointment acquires no right of his 
own, but only ſtands obliged to me to act according 
to my pleaſure and for my ſole benefit; I may diſcard 
him, whenever I think fit: and ſince, by the ſuppoſi- 
don, he has no right in the truſt or no intereſt in it, 
which is properly his own ; I ſhall do him no injury, 
tough I diſcard him without any reaſon. But it is poſſi- 
ve likewiſe, that my truſtee or deputy, notwithſtanding 
ne appointment comes originally from me, may in con- 
quence of this appointment acquire a right or inte- 
reſt of his own in the truſt. Though this right ſhould 
be ſo connected with the truſt, as to be forfeited, when 


the truſt is broken ; yet he cannot juſtly be r emoved 
Ff 4 at 
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at my pleaſure : it would be an injury to diſcard bim, 
when he had not. broken the truſt : becauſe it would 
deprive him of a right, which is his own: Indeed he 
holds this right conditionally : he loſes it, whenever he 
breaks bis truſt. But I ſhould injure him, if I i 


put him out of the truſt, before this event has happen. 


ed. Upon this account, if he and I hve in a ſtate of 
civil ſociety, the public will not ſuffer me to take the 
traſt trom him it my own dilcretion, but will judge by 
itſelf or its magiſtrates, whether he has ſo broken the 
truſt, as to have forfeited the right, which goes along 
with it. If we live in a ſtate of nature, where no 
common judge 1s provided; then indeed I muſt judge 
for myſelf : but he on the other hand has the ſame l. 
berty to judge for himſelf : and it he is perſuaded, that 
the truſt has been faithfully diſcharged ; he is not ob- 
liged to give up his right upon my ſentence. I am 
judge indeed; hut I am not an authorized judge: | 
may determine upon the matter, but I can only de. 
termine for myſelf, and have no authority to determine 
for him. I may likewiſe act upon my own judgment: 
if I am perſuaded, that he has forfeited the truſt and 
with it the intereſt, which he had in it; I may endes 
vour to diſpoſſeſs him by force: but he on the other 
hand may act upon his own judgment; and if he 
thinks, that he has not broken the truft, he may en- 
deavour by force to defend himſelf in the poſſeſſion of 
that right, which he has in the trutt. Now though ve 
ſhould conſider a ſupreme civil governour as a truſtee 
for the benefit of the people, yet the truſt is planely 
of this latter ſort, He has an intereſt of his own in tht 
truft, or acquires a right of his own by being inveſted 
with it. The people therefore are not at liberty to diſ- 

card 
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card him at pleaſure; as they would be, if he was a truſ- 
tee for their ſole benefit. Suppoſe him to incur a forfei- 
ture whenever he breaks his truſt; yet if the people de- 
prive him of it under pretence, that he has broken it, 
when he has not, they injure him: becauſe by deprt- 
ving him of the truſt, they deprive him of a right, which 
they gave him by appointing him to be their truſtee. 
The queſtion therefore is, who ſhall be judge between 
him and them, whether he has broken the truſt? Civil 
ſociety provides no authorized judge between theſe 
two parties. The people indeed ſhall judge: but they 
are not authorized judges: the ſupreme governour 
has the ſame right to judge, that they have, and is not 
bound to ſubmit to their ſentence. If they are per- 
ſuaded, that he acts tyrannically ; this perſuaſion may 
juſtify their reſiſtance : but in the mean time if he is 
perſuaded, that what he does is within the limits of 
civil power; this perſuaſion will equally juſtify him in 
lupporting his own act. Both parties are naturally ob- 
heed to judge by the ſame rule: the arbitrary will of 
tie ſupreme governour is not the meaſure of what he 
has a right to do; and the arbitrary will of the people 
not the meaſure of their right of reſiſtance. Whilſt 
he acts within the natural limits of civil power, they 
have no right to reſiſt him: and when he exceeds theſe 
limits, he has no right to direct or compel them. But 
tach party has an equal right to judge, whether he has 
kept within thoſe limits, or has exceeded them : and 
conſequently neither of them are authorized judges in 
the caſe. Whether the ſupreme governing body conſiſts of 
a ſingle perſon, as in monarchies, or of a number of per- 
bas, as in other forms of government; if we were to 
Jonſider it as a truſtee or deputy for the people, that 
holds 
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holds the truſt or deputation precariouſly, and has no 
right conferred upon it by being appointed to this 
office; the people would then be authorized judges of 
the behaviour of this ſupreme body: nothing, which 
they determined about its behaviour could be wrong: 
they might remove it from its office for every fault, 
or for every ſuſpicion, or even without any fault or 
any ſuſpicion at all. But the governing part of a civil 
ſociety, whilſt it is a truſtee for the general benefit, is 
not a precarious truſtee, that has no right of its own, 
and holds at the will of the part, which is governed. Its 
power is limited indeed by the purpoſes of ſocial union; 
ſo that the people are not in ſubjection to it, and may 
lawfully refiſt it, when it counteracts theſe purpoſes, 
But it has a right to this limited power, and cannot 
be juſtly deprived of it without cauſe, or be lawfully 
reſiſted in the exerciſe of it. Thus the nature of civil 
power does not give the people a full and abſolute 
right to reſiſt or to diſcard their ſupreme governours, 
whenever they pleaſe, or does not make them final judges 
by inveſting them with civil authority to determine, 
when refiſtance is lawful. Judges they are, but not civil 
or authorized judges. They judge in this caſe of their 
own right to reſiſt and of the right of the ſupreme. go- 
vernours to compel, in the ſame manner only, that in- 
dividuals judge of each others right in a ſtate af n- 
ture; where each party is at liberty to make uſe of his 
own force againſt others, for the ſupport of what ap- 
pears to him to be his own right: but thoſe others are 
in the mean time as much at liberty to judge for them. 
ſelves, as he is, and are likewiſe at liberty to make 
6 uſe of their force to oppoſe his demands, if force l 
K neceſſary, and they are perſu ded, that the demands 
are unjuſt. — 
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In ſhort, when the queſtion is, whether the fupreme 
governours of a civil ſociety have abuſed their traſt 
by counteracting the ends of ſocial unm; the caſe iy 
of fuch a fort, thar no civil judge is or can be provi- 
ded for it. But it does not follow from hence, that there 
z no judge at all: each of the parties are left to judge 
for themſelves, as if they were ſtill in a ſtate of nature. 
Both parties are accountable to God, if they judge 
wrongly and act upon this judgment: but neither 
of them is bound to ſubmit to the judgment of the 
other. | 

XVI. It is a groundleſs ſuggeſtion, that a right of Treaſon 
rſiſtance in the people will occaſion treaſon and rebel- jm re 
lon ; or that it will weaken the authority of civil go- how 
emment, and will render the office of thofe, who are 84arded 
neſted with it, precarious and unſafe, even though notwith- 
they adminiſter it with the niceft prudence and with all _— 
due regard to the common benefit. The right of re- <= 6 
ſiltance will indeed render the general notion of rebel- 
lon leſs extenſive in its application to particular facts. 
All uſe of force againſt ſuch perſons, as are inveſted 
vith ſupreme power, would come under the notion of 
redellion, if the people had no right of this ſort : 
whereas, if they have ſuch a right, the uſe of force to 
repel ryrannical and unſocial oppreſſion, when it cannot 
be removed by any other means, muſt have ſome 
other name given to it. So that however true it may 
be, that in conſequence of this right of reſiſtance ſu- 
preme governours will be liable of right to ſome external 
checks, ariſing out of the law of nature, to which they 
would otherwiſe not be liable; yet it cannot properly 
de aid to expoſe them to rebellion. 

But the great ſtreſs of the preſent queſtion is, not what 


5 dame the uſe of force to repel unſocial and tyrannical 
op- 
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oppreſſion is to be called by, but what effect it vil 
have upon the general ſecurity of thoſe, who. are ap. 
pointed to govern a commonwealth, and upon the au. 
thority, which is neceſſary to be kept up, in order to en. 
able them to diſcharge their truſt with benefit to the 
public. Now the ſecurity of civil governours depend; 
partly upon the conſciences of their ſubjects, and part 
ly upon che natural ſtrength and influence, which they 
have in their hands. The ties of conſcience procure 
them obedience and ſubmiſſion. upon à principle af 
duty: and the ſtrength and influence, which goes along 
with their office, procure the like obedience and ſub- 
miſſion from ſuch, as would diſregard their duty, if it 
was not enforced by compulſion. They will have thi 
latter ſecuriry to guard their perſons, and to ſuppor 
their authority, whether the people have a right of r. 
ſiſtance or not. And in fact there is more danger of 
their making an undue uſe of their ſtrength and influ 
ence, to ſupport themſelves, when they do wrong, than 
of their wanting a ſufficient ſecurity againſt any attempts 
of faction, when they do right: it is more likely, that 
they ſhould have it in their power to compel the peo. 
ple to ſubmit to unſocial oppreſſion; than that they 
ſhould be in danger of being hurt by rebellion, unde 
the pretence of a right of reſiſtance. But this ſtrength 
and influence is not their only ſecurity : for as long & 
they pay a due regard to the common good, the prin- 
ciple of conſcience will procure them ſocial obedience 
and ſubmiſſion, and will ſupport their authority: be- 
cauſe a right of reſiſting lawleſs power can never be a 
foundation in conſcience for uſing force againſt jul 
authority. In ſhort upon whatever principles paſſive 


obedience and abſolute ſubjection might be obtained, 
i 
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if the people had no right of reſiſtance ; upon the ſame 
principles ſocial obedience and civil ſubjection may be 
obtained, though they have ſuch a right. We cannot 
ſuppoſe ſupreme governours to have ſtrength enough 
in their hands to enforce abſolute ſubjection, and to ſe- 
cure them in the exerciſe of arbitrary power; without 
ſuppoſing them to have ſtrength enough to enforce 
civil ſubjection and to ſecure them in the exerciſe of 
ſocial power. And if a ſenſe of duty would operate 
effectually to prevent the people from reſiſting their 
povernours at all; it will certainly operate as effectually 
to prevent them from reſiſting without a juſt cauſe. 
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CHAP. IX. 
Of the law of nations. . 1 
I. How far the law of nations is u poſitive law. II. Mit, 
tions are capable of an obligation by compact. III. nM aut! 
what ſenſe preſcription is a right of the law of nation, Wl nati 
IV. No evidence of u poſitive law of nations 10 vl 100! 
collefted from uſage. V. Law of nations may be foal ace 
by reaſon or by teftimony, VI. Effetts of the right ol kinc 
territory, VII. Queſtions about extent of territory A the 
long to the law of nations. VIII. No right of teri this 
tory in things, that do not admit of property. IX. of © 
ferent ſorts of war. X. Solemn war what, and uh mor 


called juſt war. XI. Juſtifying cauſes of war. XII. 
nation may be accountable for the af? of one of iti 
members. XIII. Members of a nation accountable fi 
injuries done by it. XIV. One nation may lawful 
aſſiſt another in war. XV. What is lawful in wa. 
XVI. Property how acquired in war. XVII. Vl 
prevents priſoners of war from being flaves. XVII 
Effects of a declaration of war. XIX. Laco of natin 
in reſpet of ſtates, that are neutral in a wi 
XX. Privileges of ambaſſadors how far natur 
XXI. Public compatts are either treaties or ſponſom 
XXII. Compatts between nations at peace or nations i 
war. XXIII. Equal and unequal compatts of nation 
XXIV. Compacts of the ſame matter with the law 
nature, or of different matter. 


How far l. 1* the general diviſion of laws * I have follow 
a e Grotius, and have reckoned the law of nation 
of nations ; 0 
is a poſi- amongſt the poſitive laws of human inſtitution. Bi 
tive law. though there 1s enough of poſitive inſtitution in it i 
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juſtify this diviſion; yet there is reaſon to doubt, 
yore it is ſuch a poſitive law, as he ſuppoſes it to be. 

The law of nations, according to * his account of 
it, is a ſyſtem or collection of rules, which derives its 
authority from the poſitive conſent of all or of moſt 
nations. He firſt conſiders the ſeveral nations or civil 
ſocieties of the world as ſo many collective perſons, who 
are formed into one great ſociety including all man- 
kind : and then he ſuppoſes the law of nations to be 
the dictate of the common underſtanding and will of 
this great body; in the fame manner, as the civil law 
of each diſtinct civil ſociety is the dictate of the com- 
mon underſtanding and will of theſe ſmaller bodies. 

If we were only to object here, that in the great ſo- 
ciety of all nations there is no common ſuperiour in- 
veſted with authority to preſcribe laws; we ſhould 
not take the matter up high enough. For in a ſo- 
ciety of equals, where there is no common ſuperiour, 
who has authority over the whole, the general body 
of the ſociety taken together is ſuperiour to each of 
the members taken ſeparately, and has authority to 
preſcribe laws to each. But this authority, in a ſociety 
of equals, ariſes from their ſocial union, that is, from 
the compact, by which they have bound themſelves to 
ations act, for ſome common purpoſe, under the direction of 
nation fe common- underſtanding. And the want of ſuch a 
be law voluntary union amongſt the ſeveral nations of the 
world, is the reaſon, why there is in this great ſociety 
eollovel no legiſlative power, or no authority to eſtabliſh poſi- 
F nation tive laws. 
jon. Bl Some fort of union there is between all nations: 
in it l they are all included in the collective idea of mankind, 


*Grot. L. I. C IL. XIV. « See B. II. C. VI. FI. 
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own convenience. 
Nature has likewiſe made ſuch a connection between 


all mankind, as obliges them to abſtain from what is 
productive of harm to one another, and to do what is | 
productive of mutual good. But this connection, whilſt | 
it is the foundation of the law of nature, cannot without 
the intervention of ſome ſocial compact be the founda- | 
tioa of any poſitive law. We find, that all mankind, | 
when we conſider them as individuals, are obliged by | 
their condition and circumſtances to do good and to | 
do no harm: but this obligation does not give them | 
any power to preſcribe laws to one another; till they | 
have agreed to unite themſelves into ſocieties. In hike } 
manner all nations, when we conſider them as ſo many 


collective perſons, are obliged to obſerve the ſame 
law of nature. 
poſitive legiſlative power over one another : it does 
not give any one nation, or any number of nations, 
authority to bind the reſt cither to do any thing, which 
the law of nature has not enjoyned, or to avoid any 
thing, which this law has not forbidden. 

But though, for want of a ſocial union, and con- 
ſequently of a legiſlative power, amongſt the ſeveral 
nations of the world, there cannot be any ſuch poſitive 
law of nations, as Grotius has imagined ; yet the law 


of nations may be diſtinguiſhed from the law uf na- 
ture: and the foundation of this diſtinction is laid in 


general 


B. II. 
and are frequently ſpoken of under this general name. 
But this is not a ſocial union: the ſeveral parts of this ! 
collective idea, whether we conſider the great body of 
mankind as made up of individuals or of nations, are 
not connected, as the ſeveral parts of a civil ſociety are, | 
by compact amongſt themſelves : the connection is | 
merely notional, and is only made by the mind for its | 


But this obligation gives them no 
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ll 

e. general agreement and poſitive inſtitution. A number 
i MY cf individuals, who have formed themſelves by mutual 
of 1 
are 


compact into one body, under an obligation of acting 
by the direction of the common underſtanding for 
me certain purpoſes, are bound to conſider them- 
{lves, in reſpect of theſe purpoſes, as one moral per- 
on. But the reſt of mankind, as they are not parties in 
this compact, are under no natural obligation to take 
notice of it, and are ſtill at liberty to conſider and to 
treat the ſociety as a large company of unconnected 
ad individual perſons. Since therefore in the mutual 
ntercourſe of mankind civil ſocieties are univerſally 
conſidered and treated by one another, as collective 
moral perſons; and the ſeveral members of ſuch ſo- 


ind, 


ceties are conſidered and treated, not merely as ſeparate 
d by WW individuals, but as parts of theſe collective perſons; 
1d to dis perſonality, which is thus given to civil ſocieties, 
them i nuſt be derived from ſome univerſal conſent or agree- 
they WW nent of all nations. We ſee ſomething like this with- 


n lice n a civil ſociety ; when ſome of its members have by 
many Wcompact aſſociated themſelves for a private purpoſe of 
ſame I ueir own, This compact obliges them to act to- 
n no Wetther, and to conſider themſelves, in reference to this 
t does WMurpoſe, as one collective body or one moral perſon. 
ions, I bot the civil community, to which they belong, conſi- 
which ers them ſtill as ſo many diſtin& individuals. For 
d any {Wiovever the civil law, in the caſe of partnerſhips, may 
upport the particular claim, which the private com- 


d con- fact, that is between them, gives the ſeveral partners 
ſeveral Weiiher upon the common ſtock or upon one another; 
olitive Witt it does not treat the aſſociated body as one moral 
the law Wtrlon, Such a body cannot receive a legacy, and 


Of na- 
laid in 
genelal 


not ſue or be ſued, in a corporate capacity: it has 
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not this ſort of perſonality in the view of the ſociety; ¶ forbi 
till it has been incorporated by ſome public act. I WM ticir 
like manner a civil community within the great body Wl po 
of mankind, however the members of it may be con- They 
nected amongſt themſelves by a focial compact, ; aten 
only a large company of unconnected individuals in Wow 
reſpect of all others, who are not parties to this com-. em. 
pact; till mankind by a general or public act har III 
agreed to conſider it as a moral perſon. occaſh 
This general act of conſent is the foundation of Hs on 
law of nations, as far as this law differs from the law a vel 
nature. The matter of both theſe laws is the fame: theMleſabli 
law of nations, as well as the law of nature, command lis ri 
whatever is beneficial, and forbids whatever is hurtful ford 
mankind in general. But whilſt the matter of them ef nat 
the ſame, the objects of them are different: the law ofWiplye 
nature conſiders mankind as individual perſons; thor th 
law of nations conſiders them as formed into coll:Woles, 
ctive perſons. Thus the fame law, which is called th ue n. 
law of nature, when it is applyed to ſeparate and uni lik 
connected individuals, is called the law of nationWormed 
when it is applyed to the collective bodies of civil Mt, w 
cieties conſidered as moral agents, or to the ſeve aſce: 
members of civil ſocietics conſidered, not as diſtin: las 
agents, but as parts of theſe collective bodies, are pr 
II. The law of nature, in this application of it, {ſider 


are capa- not the only meaſure of the obligations, that natioMiſino: ; 


ble of an 


obligation 


by a 0399 
Pact. 


may be under towards one another. When they tt of 
conſidered as moral agents, they become capable, Wu); 

individuals are, of binding themſelves to one anotht 
by particular compacts, or treaties, to do or to av 


what the law of nature has neither commanded ; hi 
01 
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ſubidden. But theſe obligations, which thus differ in 
in their matter from the law of nature, neither ariſe from 
body poſitive law of nations, nor produce ſuch a law. 


extend no farther than to thoſe nations, that by their 
on act of immediate and direct conſent have made 


com: themſelves parties to them. 
bare III. In ſpeaking of the right of preſcription “ I had In what 
occaſion to obſerve, that the natural foundation of it — ang 
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They ariſe from immediate and direct conſent, and 


of tes only conjeEtural, and that the right itſelf would is a right 
law of hre been precarious and uncertain, if it had not been * pa 5 
i tions. 


labliſhed by the general conſent of mankind. But 
his right, notwithſtanding it is thus eſtabliſhed, will 
ford us no evidence, that there is a poſitive law 
& nations, which is diftm@ from the law of nature 
wplyed to civil ſocieties, as if they were moral agents. 
kor the notion of ſuch a law of nations not only ſup- 
poles, that it introduces and eſtabliſhes rights, which 
we no foundation or no certain foundation in nature, 
wt likewiſe that it regards mankind only as they are 
ſrmed into civil ſocieties. Whereas the general con- 
at, which eſtabliſhes the right of preſcription, though 
y aſcertaining this right it produces an effect, which 
e law of nature without its aſſiſtance would not 
are produced, regards mankind equally, whether we 
mlider them as formed into civil ſocieties or as ſub- 


e ſever 
diſtin 


of it,! 


it nations independently in a ſtate of nature. And if the 
they Aft of preſcription would take place amongſt indivi- 
pable, Mals in a ſtate of nature, we cannot with any propriety 
e anothh te general conſent, which eſtabliſhes it, a poſitive 


to avo 


inded u 
{ol 


of nations: becauſe the notion of a law of nations, 
ach will ſubſiſt alike, whether any nations ſubſiſt or 
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not, is unintelligible. The general conſent, which A 
eſtabliſhes the right of preſcription, is ſo far from M thus 
being a poſitive law of nations, that it is no law at all, WM fate 
It is a poſitive act of all mankind : but this poſitive fight 
act is a compact and not a law. All are bound by it; N orm 
not becauſe it is done by any legiſlative authority; bu WM co 
becauſe all and each have either expreſsly or tacitly perſo 
made themſelves parties to it by their own immediate WM f n: 
and direct concurrence. If this common act of ma- duſe 
kind was a law; it could operate only in conſequence pow, 
of ſome ſort of focial union, by which they, who do mon 
not immediately and directly conſent to it, are under Ma 0 
ſtood to conſent to it remotely and indirectly. Bu bot ct 
the right of preſcription, as it is eſtabliſhed by generalMef civ 
conſent, takes place amongſt independent individuals WW:zent: 


who are in ſtate of nature, where there is no ſort df 
ſocial union, and conſequently where no law can be 
made, and no common act can be done any otherwile 
than by compact. 

The eſtabliſhment of preſcription is like the inte 
duction of particular property. Nature did not appte 
priate any goods, either moveable or immoveable, t 
particular perſons by dividing the common ſtock and 
aſſigning to each perſon his particular ſhare, Ti 
claim of property was introduced by a poſitive act d 
general conſent. But this act of conſent is not a poli 
tive law of nations. For ſince the right of proper!) 
which is the effect of it, takes place amongſt uncol 
nected and independent individuals, it can be no la 
And if it was a law, it could not be called a law 0 
nations with any propriety, both becauſe it does ic 
preſuppoſe mankind to be united into nations, and lik: 
wiſe becauſe nations are not the peculiar objects of it 


s of it 
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A fixed and ſteady right of preſcription, as it is 
thus eſtabliſned by a general compact of mankind in a 
tte of nature, is in the firſt inſtance an adventitious 
icht of the law of nature. But after mankind have 
ſormed themſelves into civil ſocieties, and have agreed 
to conſider theſe ſocieties as moral agents or collective 
perlons, it then becomes a right, not only of the law 
ef nature, but likewiſe of the law of nations: not be- 
cauſe it was either eſtabliſhed at firſt, or is ſupported 
now, by any poſitive law of nations : but becauſe 
amongſt independent individuals it is a right of the 
uu of nature; and the Jaw of nations is nothing elſe 
but the law of nature applyed to the collective perſons 
of civil ſocieties, as if they, like individuals, were moral 
gents. 


z in effect a law, that does not exiſt. © Grotius allows, 
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IV. We may reaſonably conclude, that there is no law No evi- 
af nations, which is wholly poſitive, if ſuch a law is 3 
10 where to be found: for a law, that does not appear, law of na- 
tious to be 
collected 


hat a purely poſitive law of nations cannot be traced from 
vut, as the law of nature may, from principles of ulage. 


alon. It is not derived from the conſtitution of things 
nd the circumſtances of mankind, but from the will 
ad appointment of the legiſlators : and when we are 
0 enquire, what their will and appointment is, in re- 
ect of ſuch things as are indifferent in themſelves; 
ls is a queſtion of fact and not of reaſon. In civil 
ws, if they are written ones, authentic evidence of 
de will of the legiſlator is to be had: the law appears 
| the original record, and in ſuch copies of this re- 
"rd, as are well atteſted. But ſuch a law of nations, 
b Grotius contends for, is an unwritten one : there is 
. H. c. XVIII. f V. 
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no original record of it, and no copy of any ſuch re. 
cord. He therefore directs us, in ſearching for it, 6 
have recourſe to the ſame means, that are made uſe gf 
in ſearching for unwritten civil law, to uſage 
cuſtom, to conjectures, and to the judgment and teſt; 
mony of ſkiltul perſons, Thei 

Now the uſage, in which unwritten civil laws ap- the P 
pear, is mere uſage, and conſiſts in immemorial an trac 
uninterrupted practice. But if we look into te o 
practice of nations, as it is related in hiſtory, it dos ive, 
not appear in any inſtance to have been conſtant an rom 
uniform; that is, no uſage appears, from whence ee 
can collect what the poſitive law of nations is. Groti and C 
was aware of this: and though he ſets out with u dem. 


commending hiſtory as a principal help for diſcoverin V. 
the law of nations, yet he afterwards confeſſes, that polati 
this help, if we have no other, will be of little ſervie Ven 
for ſince it is the buſineſs of hiſtory to record all fac the co 
indiſcriminately, we muſt neceſſarily find in it not ol and t 
ſuch practices of mankind, as are right and proper, but of the 
ſuch likewiſe, as are wrong and contrary to law. Whe by th 
this help fails us, as it always will, he directs us t lor th 
have recourſe to conjectures. But if the practice . In 
nations has been variable and contradictory, all cor 8 f 
jectures will be nothing to the purpoſe : they © things 
never make an uſage out of a variable and contra the le; 
dictory practice; and uſage is the only proper «lll 2 bee 
dence of an unwritten law, which is wholly poſit contre 
It will be as little to the purpoſe, when we aſk, wit nd f 
we may find this poſitive and unwritten law of nation « re 
my 


to tell us, that we may learn it from the judgme 
and teſtimony of ſkilful perſons. This is no ſatisfacte 
ry anſwer to the queſtion ; it is only a change of (1 


Pel 


to its 
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perſons, about whom the queſtion is aſked, We aſk in 
the firſt inſtance, where we ourſelves may find the 
aw? and if we are only told, that we may learn it 
from the judgment and teſtimony of ſkilful perſons, 
we may ſtill go on to aſk, Where do they find it? 
Their ſkill cannot diſcover any ulage of nations; where 
the practice, as hiſtory relates it, is variable and con- 
radictory. Their judgment cannot lead them to the 
knowledge of the law ; where the law is wholly poſi- 
ive, and cannot be deduced by the help of reaſon 
from natural principles. And their teſtimony will 
prove nothing; where the law is an unwritten one, 
and conſequently they can have no record of it before 


them. 

V. But if the law of nations, inſtead of being purely Law of 
poſitive, is only the law of nature applyed, in conſe- on 
quence of a poſitive agreement amongſt mankind, to found by 
the collective bodies of civil ſocieties as to moral agents, r bug 
ad to the ſeveral members of ſuch ſocieties as to parts mony. 
of theſe bodies; the dictates of this law may be found 
by the ſame means, that we make uſe of in ſcarching 
for the dictates of the general law of nature. 

In laws, which are purely poſitive, there 1s no argu- 
ng from reaſon to law. We may think, that many 
things ought in reaſon to be eſtabliſhed by law; whilſt 
the legiſlator has not eſtabliſhed them in fact, and ſaw 
no reaſon, why he ſhould eſtabliſh them : and on the 
contrary he may have eſtabliſhed many things in fact, 
and for weighty reaſons z where we are not aware of 
ay reaſon at all. But the law of nations is poſitive 
only in the manner of applying it, and is natural as 
to its matter ; it is the law of nature applyed by poſt- 
live conſent to the artificial perſons of civil ſocieries : 
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and conſequently the dictates of it are only the diftates 
of right reaſon, and may be collected by arguing from 
the nature of things, and from the condition and cir. 
cumſtances of mankind, when they are conſidered a; 
formed into ſuch ſocieties. 

The hiſtory of what has paſſed from time to time, 
amongſt the ſeveral nations of the world, may likewik 
be of ſome uſe in this enquiry : not becauſe any con- 
ſtant and uninterrupted practice in matters, which are 
indifferent by the law of nature, is to be collected from 
thence; but becauſe we ſhall there find what has been 
generally approved, and what has been generally con- 
demned, in the variable and contradictory practice of 
nations. If the law of nations is founded upon natural 
principles, and is not merely a poſitive law, which has 
no other foundation, beſides the will of the legiſlators; 
the approved practice of mankind will help to inform 
us what its dictates are. There are two ways, ſays 
* Grotius, of inveſtigating the law of nature: we find 
out this law either by arguing from the nature and cir- 
cumitances of mankind, or by obſerving what has been 

generally approved by all nations, or however by all 

_ civilized nations. The former is the more certain of 
the two: but the latter will lead us, if not with the 
ſame certainty, yet with a high degree of probability, 
to the knowledge of this law. For ſuch an univerſal 
approbation mult ariſe from ſome univerſal principle: 
and this principle can be nothing elſe but the common 
ſenſe or reaſon of mankind. Since therefore the general 
law of nature may be inveſtigated in this manner, the 
ſame law, as it is applyed particularly to nations as to 
EEEGTIAN ; 
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moral agents, and is called the law of nations, may be 
inveſtigated in the ſame manner. 

From hence we may ſee what uſe is to be made of 
the judgment and teſtimony of ſkilful perſons, in theſe 
enquiries. Their judgment will help to point out the 
law of nations: becauſe what is approved of by men of 
prudence, and honeſty, and experience, is more likely 
to be conformable to the dictates of right reaſon; than 
what is approved of only by the vulgar, and unthink- 
ng, and diffolute. And their teſtimony will be of 
weight, as it will be an evidence not only of their 
own ſentiments, but likewiſe of what they have found 


upon diligent enquiry to be the general ſentiments of 
the civilized part of mankind. 


It may be neceſſary here to caution the reader 


zcainfſt imagining, that a law of nations, which is 
purely poſitive, might be eſtabliſhed, if not by the con- 
ſtant and uninterrupted practice, yet by the approved 
practice of nations. For no practice, which is indif- 
ferent in itſelf, and is neither commanded nor forbidden 
by the law of nature, can be approved for any other 
reaſon, than becauſe it is conformable to ſome poſi- 
tve law. The notion therefore of an approved practice 
of nations, where the law of nature is filent, muft 
neceſſarily preſuppoſe the exiſtence of a purely poſi- 
dre law of nations: and approved practice, if it pre- 
luppoſes this law, cannot be the cauſe of it. If there 
Is any ſuch law; it muſt have been introduced and 
eltabliſned by mere uſage, which conſiſts in uniform 
ad uninterrupted practice: but we have already ob- 
lerved, what our author confeſſes, that in the dealings 
and intercourſe of nations with one another, as hiſtory 
(Kates 1 it, no ſuch uſage is to be found. 


As 
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As we have now ſeen what the law of nations is, 
and where this law is to be found; there will be og 
occaſion to detain the reader with a particular exami- 
nation of the ſeveral caſes, that may ariſe, in the inter. 
courſe of nations with one another. If he underſtands 
what the law of nature is, when it is applyed to indi- 
vidual perſons in a ſtate of equality, he will ſeldom be 
at a loſs to judge what it is, when he is to apply it to 
nations conſidered as collective perſons in a like ſtate 
of equality. But we may perhaps be milled. in our 
judgment for want of obſerving, that in the inter- 
courſe of nations ſometimes the civil law of each 
nation, and ſometimes the general law of nature, which 
conſiders the feveral members of a civil ſociety, not as 
parts of a collective perſon, but as ſo many individual 
perſons, is the proper meaſure of what is right and 
what is wrong. It may thereſore be neceſſary to con- 
fider fuch of the leading caſes, as will help to point 
out the diſtin&t provinces of theſe ſeveral laws. 

VI. A nation * by ſcttling upon any tract of land, 
which at the time of ſuch ſettlement had no other 
owner, acquires, in reſpect of all other nations, an ex- 
cluſive right of full or abſolute property not only in 
the land, but in the waters likewiſe, that are included 
within the land, ſuch as rivers, pools, creeks, or bays. 
This abſolute property of a nation, in what it has thus 
ſeized upon, is its right of territory. 

When I ſay, that a nations right of territory conſiſt 
in the abſolute ownerſhip of the land, where it bs 
ſettled, or of ſuch waters, as are an appendage 0 
the land; I mean its right of territory, as far 38 
other nations, or the members of other nations ae 


s See B. I. C. III. XIII. B. II. C. V. FIII. 


affected 
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affected by this right. For in reſpe&t of its own 
members, its right of territory conſiſts, not in an 
abſolute, but m a paramount, property. Occupancy 
in the groſs gave the nation from the firſt a right of 
abſolute property in the land, where it ſettled. But a 
ſubſequent diſtribution and aſſignment, or a ſubſequent 
occupancy in parcels, gives the ſeveral members of the 
nation private property in their reſpective ſhares. This 
private property, which they acquire by the aſſign- 
ment of the public, or by their own particular occu- 
pancy with the leave of the public, though it implys a 
right to uſe what is thus acquired, and to diſpoſe of it, 
i not ſtrictly a right of full property or abſolute owner- 
ſhip. It is property; becauſe it is an excluſive right, in 
reſpect of all other individuals, to uſe the land, and to 
liſpoſe of it: but it is not full or abſolute property in 
the ſtricteſt ſenſe ; becauſe the public has a right to 
limit and to direct the uſe and diſpoſal in ſuch a man- 
ner, as the common ſafety and welfare require. This 
right of the nation is a ſort of property: it is an ex- 
cufive right in reſpect of all other perſons whatſoever, 
whether individual or collective, to direct the uſe and 
the diſpoſal of the land for the purpoſes of ſocial union. 
And this fort of property, as it is thus diſtinguiſhed 
from private ownerſhip, is what our author calls para- 
mount property. But after the lands, which the nation 
has acquired, are thus diſtributed amongſt the ſeveral 
members of it, and are held by them in private owner- 
ſhip, ſo that nothing beſides paramount property re- 
mains to the public in reſpect of its own members; 
the nation, conſidered as one collective perſon, has ſtill 
in reſpect of all other nations, and of all other indivi- 


duals, an excluſive right of full property in the whole 


tract of land: not only becauſe what paſſes within the 
nation, 
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nation, the manner, in which it parcels out the country, 
where it ſettles, amongſt its own members, and the 
terms, upon which they hold their ſeveral] ſhares, does 
not fall under the notice of foreigners ; but likewiſe 
becauſe, when all the members of the ſociety are con- 
ſidered as one collective perſon, the whole property of 
the land, as well what has been granted by the public 
to its ſeveral parts, as what remains in the public 
itſelf, is veſted in this collective perſon. 

In conſequence of this excluſive right of property, 
which a nation has in its own territories, the law of 
nations is not the only meaſure of what is right or 
wrong in the intercourſe of nations with one another, 
This right of territory extends the authority of ciyil 
law to all queſtions, which relate to the uſe or the pri- 
vate ownerſhip of ſuch moveable goods, as are within 
the territory of the nation, and of ſuch immove- 
able goods, as are confeſſedly a part of its territory; 
whether its own members only are concerned in thele 
queſtions, or the collective bodies or the individual 
members of other nations. Thus every ſtate has au- 
thority to determine by poſitive laws, upon what oc- 
caſions, for what purpoſes, and in what numbers, 
foreigners ſhall be allowed to come within its terri- 
tories, to exclude them from trading there at all, or to 
regulate their trade, to leave them under their natural 
incapacity of inheriting immoveable goods or to remove 
this incapacity, to prevent them from inheriting move- 
able goods, or to preſcribe the conditions, upon which 
they may inherit. 

Civil laws, when they cauſeleſsly and unreafonab'y 
exclude foreigners either from coming into the terri- 


tories at all or from trading there, are inhoſpitable. 
oY But 
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But theſe inhoſpitable civil laws are no otherwiſe con- 
trary to the law of nations, than as this law, like the 
general law of nature, enjoyns the duties of humanity 
and benevolence, 
nations, as every individual has by the law of nature, 


a right to judge for itſelf, how far its intercourſe either 
of the commercial or of the friendly fort is likely to be 


detrimental to itſelf, So that ro cut off either or both 
forts of intercourſe will be no act of injuſtice ; though 
it will be wrong, if it is done cauſeleſsly. A nation 
has a moral power to withold its benevolence z and 
they, from whom it is withheld unreaſonably, though 
they are not treated kindly, are not injured. 
Inhoſpitality amongſt nations is leſs uſual now, 
than it was in early times. Indeed every nation might 
rather be ſaid to uſe a prudent and neceffary caution 
for its own fecurity, than to be guilty of a breach of 
hoſpitality, by excluding foreigners from coming into 
its territories; when upon account of the frequent pra- 
ctice of piracy and robbery there was ſuch a ſtrong 
preſumption, that all ſtrangers came for theſe pur- 
poſes, as made it no incivility to aſk ſtrangers, whe- 
ther they were not free-booters, and to call them, in 
the common way of ſpeaking of them, by the name 
of enemies. Cicero gives a different turn to this 
kind of language. He remarks that fuch a perſon, 
3 ſhould properly be called perduellis, or an enemy, 
Was in the early times of Rome called hostrs, which 
appears from the XII tables to ſignify a ſtranger. 
This, he ſays, was a tenderneſs of expreſſion : an ene- 
my was called by the milder name of a ſtranger with 
a deſign to abate the odiouſneſs of the character. But 


> De Offic. L. I. C. XII. : 
Grotius 


Every nation has by the law of 
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i Grotius ſeems to have given a juſter account of the 
matter, when he conſiders this rather as a harſhnek 
of expreſſion towards ſtrangers, than as a tenderneſs of 
expreſſion towards enemies. An enemy in the old lan. 
guage of Rome was called a ſtranger, not becauſe 
they, who uſed this language, intended to compliment 
their enemies with the tender name of ſtrangers ; but 
becauſe in thoſe early ages they conſidered every ſtran- 
ger as an enemy. 

Though the civil laws of every nation are the pro- 
per meaſure of the right, which foreigners have to 
make uſe of its territories, for any purpoſe whatſoever; 
yet theſe laws, like all others, admit and require the 
equitable exception of neceſſity. If the civil laws have 
forbidden any particular foreigners to come within the 
territory, or to bring any particular goods into any of 
its ports, or to come into any of them with a ſhip of 
torce, under a certain penalty ; foreigners, who ſtray 
thither by land, or whoſe ſhips are driven into the 
ports by ſtreſs of weather, may by the letter of the 
law be ſubjected to the penalty, but the equitable rules 
of interpretation will exempt them from it. 

In conſequence of the property, which every nation 
has in its own territories, the rights of harmleſs profit 
amongſt nations are of the ſame fort, and are under the 
{ame limitations, with the like rights amongſt indivi- 
duals in a ſtate of nature, They are rights, which may 


ders them precarious in their exerciſe. This matter has 
been explaned already in its * proper place. But we 
may add here, that though a paſſage for the goods of 
merchants or traders through the territories of a na- 
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tion, either over the land, or upon the rivers, or upon 
ſuch arms of the ſea, as are appropriated, is commonly 
reckoned amongſt the claims of harmleſs profit; yet 
it is conſiſtent with the law of nations to demand 
ſome toll or other acknowledgment for ſuch paſſage. 
Grotius allows, that all payments of this ſort are juſt, 
2s far as they have any relation to the ſafety of the 
goods or other benefit of the trader. If a nation upon 
account of ſuch a paſſage is at expence in keeping up 
a road by land, or in reparing locks and ſluices for 
the convenience of navigation, or in maintaining light- 
houſes upon the coaſts, or in guarding the traders by 
an armed force againſt pirates or other robbers ; ſo 
much may undoubtedly be required of foreigners in 
their paſſage, as will repay theſe or the like expences. 
But the nature of all rights of harmleſs profit will lead 
us one ſtep farther : for ſince bare paſſage through the 
territories of a nation, though it ſhould occaſion none 
of theſe expences, cannot be claimed without the 
conſent of the nation; if it is in any degree probable, 
that the nation by granting ſuch paſſage will loſe an 
advantage, which it might have made for itfelf; there 
1s no injuſtice in demanding toll upon this conſideration. 
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ndivi- ¶ about their reſpective right to this or that tract of territory 


h may land; the civil law of either nation cannot be the pro- belong to 


5 the law of 
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er has IM "ined. The general property of a nation in its own 
ur we territory, as it is an excluſive right to a certain tract 
ods of IN © land, implys a right to preſcribe to all others, whe- 
* 4 na- tber they are nations or individuals, the conditions, 
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tract of land, or to take part of it in private ownerſhip, 
By this accident the authority of the civil law of the 
nation is extended beyond its own members: and if 
foreigners want to uſe or to acquire 1n private proper- 


ty what belongs to the nation, they muſt ſubmit to 


uſe or to acquire it upon ſuch terms as the nation will 
agree to. But when the queſtion is about the right of 
territory itſelf, whether ſuch a particular tract of land 
is included in the general property of the nation or 
not; the civil law of the nation has no authority in this 
queſtion. The authority of the civil law can extend no 
farther than the nations juriſdiction, But as it has no 
direct juriſdiction over the per ſon of the other patty 
in the diſpute, that is, over the collective body of the 
other nation; ſo neither has it any indirect juriſdiction 
over this other party, by having a direct juriſdiction 
over the thing in queſtion; becauſe the queſtion is, 
whether it has any ſuch direct - juriſdiction over the 
thing or not. 

In a ſtate of natural equality a controverſy between 
two individual perſons, about the extent of their re- 
ſpective property, mult be decided by the law of na- 
ture. In like manner the law of nations is the rule for 
deciding a like controverſy, where the contending pat- 
ties are two nations, and the matter in queſtion is the 
extent of their reſpective territories or general property. 
But ſince the law of nations is only the law of nature 
applyed to the collective perſons of civil ſocieties, and 
theſe collective perſons are, in reſpect of one another, 
in a ſtate of natural equality; if we know, what the lay 
of nature would determine in any caſe between indivi- 
duals, che law of nations will in like circumſtances de- 


termine in the ſame manner between civil ſocieties. 
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Expreſs compacts, by which two nations have ſettled 
the bounds of their reſpective territories, are binding 
upon the nations, and will aſcertain their reſpective 
daims. For want of ſuch expreſs compacts recourſe 
muſt be had to uſage, which is a tacit compact. The 
mere cultivation, or other uſe, of the land by the mem- 
bers of one of the nations will prove occupancy : but 
if the land, which is thus ſeized, was at the time of 
ſizing it a part of the territory of the other nation; 
ſuch cultivation does not prove property. All occu- 


nd no Wrancy gives poſſeſſion ; but in order to produce 
aas no property, either general or particular, it muſt be 
party de occupancy of a thing, which at the time of ſeizing 


t had no owner. But if the land, which is in diſpute, 
has been cultivated, or otherwiſe uſed excluſively, from 
liction ume immemorial by the members of one of the nations 
on is, Without any interruption at all, or without any but 
er the bat has been withdrawn as wrongful ; this is an evi- 

cence, either that this land was included in the occu- 
etween pancy, which the nation made at its firſt ſettlement, 
1elr te: end ſo was a part of its original territory, or elſe that 
t was acquired afterwards by mutual agreement. A 
dam likewiſe may have been kept up, without any cul- 


1g par- ration or uſe of the land, by including it from time 
n is the io time, when the nation has made perambulations to 
operty. {Wicertain the boundaries of its territories, or by ſetting 
nature Wd ſtanding land-marks, or by notice to all perſons, 
es, and Wo have come thither for the purpoſe of ſetling upon 
mother, WW, to withdraw. But if the land has not been cultiva- 
the law Med, or otherwiſe uſed excluſively, and no claim has 
indivi- Nen kept up by theſe means or by others of the ſame 
ces de· Wt; it is a part of the common ſtock. of all mankind ; 
ties. that either of the contending nations may appro- 
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priate it by occupancy ; and the nation, which ſeizes i 
firſt, will have a right of territory in it. 

If a river at the confines of the territories of two na- 
tions changes its courſe, and any queſtion ariſes between 
the nations, whether a change is made in the ex. 
tent of their reſpective territories, fo that their juril. 


diction extends to the river, as it did before; this is to , 
be determined in the ſame manner and upon the ſame x 
principles, as if a river at the confines of the tuo p 
eſtates of two individuals, who are in a ſtate of nature, : 
had changed its courſe, and a like controverſy had , 
ariſen between theſe two private owners. : 

The principles, upon which Grotius argues in thi | * 
queſtion, are founded in the different ſorts of limits, P : 
that are made uſe of to divide and ſet out lands. A par- 4 : 
cel of land may be ſet out either by meaſure, ori ** 
ſuch limits, as are apparent to ſenſe : and theſe limits be 
which are apparent to ſenſe, may either be artificial _ 
natural. In the ſuburbs of the cities of the levites ne the 
have an inſtance of poſſeſſions, which were limited by 
meaſure. Moſes commanded, that theſe ſuburbs ſhoull Suit 
reach from the wall of the city a thouſand cubit * 


round about. The lands of private perſons are ſome 
times diſtinguiſhed by artificial limits, ſuch as wall 
or rails, or ditches, or hedges. Territories are likewik 
diſtinguiſhed by limits of the ſame ſort, ſuch as pillars 
or mounds of earth. And either private eſtates or tet: 
ritories may be ſet out by natural limits, ſuch as moun be 
6 : : t 
tains, brooks, or rivers. If theſe are the only wajs 
by which the lands of different owners can be bound 
ed and ſeparated; it is not worth the while to enquit 
with ſome of the commentators upon Grotius, wie 
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ther he has explaned and applyed the ſeveral tech- 
nical terms made uſe of by thoſe, Who have pro- 
feſſedly written about the boundaries of lands, in the 
ſame manner and in the ſame preciſe ſenſe, in which 
theſe writers explane and apply them. 

If lands, whether they are in the general property of 
nations, or in the particular property of individuals, 
are ſet out by meaſure; no change is made in the 
boundaries either of two private eſtates or of two ter- 
ritories, though a river, which runs at the confines of 
them, ſhould happen to change its courſe, Each party 
has a right to a certain quantity of land eſtimated by 
meaſure : and this meaſure is the proper limit of each 
partys claim. The river is not the limit ; it only hap- 
pened, that this river ran at the limit, or where the re- 
ſpective meaſures ended. And certainly no change can 
be made in the extent either of private property or of 
territory by a change in what was not the limit of 
them. , 

In like manner if the lands were ſet out and diſtin- 
guiſhed from one another by ſome artificial mark; 
though a river, which once waſhed this mark, ſhould 
change its courſe, and run within it on one fide, ſuch a 
change does not enlarge the extent of private property 
or of territory on one ſide, or diminiſh it on the other: 
becauſe the extent of ſuch private property or of ſuch 
territory cannot be changed upon account of a change, 
which is made in ſomething, that was not deſigned to 
be the boundary of them: and here the artificial land- 
mark, and not the river, was deſigned to be the 
boundary : it was merely accidental, that the river ever 
an cloſe to the landmark. 

H h 2 But 
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But in lands, which have no other limit, beſides a 
river, and were deſigned to have no other, Grotius di. 
ſtinguiſhes between a change made in the courſe of 
this river by imperceptible degrees and a change made 
all at once, Whilſt a change is making by impercepti- 
ble degrees, the river at any one inſtant of time is 
the ſame, as to ſenſe, that it was in the next preceding 
or will be in the next ſubſequent inſtant. In like man- 
ner it will be conſidered all along as the ſame river, 
and conſequently as the proper limit between the lands, 
that are on each fide of it. But as long as the river is 
the ſame, the private property or the territories of the 
two parties on each ſide of it will extend as far as the river, 
and no farther; though by this imperceptible change the 
extent is enlarged on the one ſide and diminifhed on the 
other. The change may at laſt become perceptible: but 
ſuch a change docs not make the river different; 
becauſe it has all along been conſidered as the ſame. 
Whereas if the river Jeaves its old channel all a 
once, and breaks out in a new one; ſuch a change is 
perceived immediately; and the river is no longer 
reckoned the ſame, that it was before. For a river 1 
not merely a ſtream of water coming from a ſpring, 
but ſuch a ſtream running in a channel. The ſameneſs 
therefore of the river cannot be preſerved, in the ac- 
count of mankind, unleſs all the parts of this definition 
continue the ſeme as to ſenſe ; that is, unleſs the chan- 
nel, as well as the ſpring, continues the ſame. And 
however the old river might be the limit of property 
or of juriſdiction on each fide ; the new river is not 
the limit; unleſs the parties, who claim property ot 
juriſdiction on each ſide, agree to make it ſo. In the 


mean time their claims will extend juſt as far as they 
did 


C.IX. NATURAL LAW. 
did before this change; that is, to the old bed of the 


river, 

In applying theſe principles it will be neceſſary to 
know, whether the lands in queſtion have any other 
boundary, or whether they were originally deſigned 
to be ſet out by the river; when the river changes its 
courſe by imperceptible degrees. For in this caſe, the 
extent of private ownerſhip or of territory will be 
changed ; if the river was the proper boundary of the 
lands. Whereas if they were ſet out by meaſure or by 
artificial marks, ſuch a change in the courſe of the ri - 
ver makes no change in the extent of private owner- 
ſhip or of territory. The general rule here is, that if 
no evidence can be found of any other limit, we may 
reaſonably preſume, that the river was intended to be 
the limit: becauſe it is moſt likely, where nothing ap- 
pears to the contrary, that either individuals or nations 
would chuſe to have ſuch a limit of their eſtates or of 
their territories, as will be a natural fence to them and 
may be had without any trouble. 


485 


VIII. After ® Grotius had ſpoken of occupancy as No right 


the means of acquiring either juriſdiction or property; 


of terri- 
tory in 


he goes on to divide juriſdiction into two ſorts, a ju- things, 


riſdiftion over perſons and a juriſdiction over things. 


that do 
not admit 


But his readers ſhould obſerve, that occupancy is not of pro- 
the origin of both ſorts of juriſdiction. No act of oc- Perty. 


cupancy will produce a juriſdiction over perſons : this 
can be produced no otherwiſe than o by generation, or 
by conſent, or by a crime. The only juriſdiction there- 
fore, that is acquired by occupancy, is over things. 
And though Grotius has here occaſionally mentioned 
both ſorts of juriſdiction, we have no reaſon to ſup- 
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poſe, that he conſidered occupancy as the means of ac- 
quiring both; not only becauſe he elſewhere teaches 
us, that a right over perſons is to be acquired by other Pe 
means; but becauſe, when he here ſpeaks of occupancy 
as the origin not only of property but likewiſe of ju- 
riſdiction, he ſeems to confine the Juriſdiction, which 
ariſes from thence, to things only, by ſaying, that oc- 
cupancy produces juriſdiction over ſuch things, as are 
not yet appropriated. 

But be this as it will; if occupancy is the origin of 
Juriſdiction over things; the conſequence will be, that 
no juriſdiftion can be acquired over ſuch things, as are 
not capable of being appropriated. For the reaſon, why 
ſome things do not in the nature of them admit of 
property, is, becauſe they do not admit of occupancy: 


and where no occupancy can be made, no juriſdiction 0 0 
can be acquired. Thus rivers, or bays, or ſtraits, which ct 

re capable of being appropriated by individuals, may ll © * 
likewiſe be part of the territories of a nation. But as 0 
no individual can acquire property in the main ocean, and 
cither in whole or in part, fo the ocean cannot be with- oP 
in the juriſdiction, or belong to the territory of any * 
nation. 

Whilſt *Grotius conſiders occupancy as the origin cf rule 
juriſdiction, it is remarkable to find him contending, "_ 
that though the main ocean cannot in whole or in part 
be the property either of an individual or of a nation, a, 
yet it will admit of juriſdiction. His diſtinction be- Fro, 
tween property and juriſdiction, if there was any real I 


foundation for it, would not clear up this matter. For 
whatever difference there may be between them, they 
have the ſame origin. And if the nature of the ocean 
excludes property, becauſe it will not admit of occu- 
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pancy; it will for the ſame reaſon exclude juriſdiction. 
But in fact there is no other real difference between 
property and juriſdiction, than that the former is either 
private ownerſhip, which is veſted in an individual, or 
the full ownerſhip, which a nation acquires by occu- 
pancy in the groſs, and the latter is the paramount 
property, which continues to be veſted in a nation, 
after private ownerſhip 1s granted to its ſeveral mem- 
bers. In common language property in things ſignifies 
the private ownerſhip of them; whilſt the paramount 
property in them is expreſſed by the peculiar name of 
juriſdiction. But this is only a difference of words: 
both ownerſhip and juriſdiction have the nature of 
property; for both of them conſiſt in an excluſive 
right over things in ſome reſpect or other.“ Grotius, 
in ſupport of a diſtinction between property and juriſ- 
dition, alledges, that the property of land may paſs 
to an alien, who lives in a foreign country, but in the 
mean time the ſociety, in the territories of which the 
land is, will retain its juriſdiction: and they muſt 
needs be different rights, which can thus be ſeparated 
from one another, I ſhall not call the poſſibility of 
the fact, which is here ſuppoſed, into queſtion: be- 
cuſe though an alien is * naturally incapable of inhe- 
ting land, he may be made capable by civil laws. I 
likewiſe allow, that in the caſe, which is here ſuppoſed, 
the property of the land would paſs to the alien, and 
the juriſdiction would remain where it was before. 
From hence it will certainly follow, that juriſdiction 
1s not the ſame right with what in common language 
ls called property. But it will be no conſequence, that 
juriſdiction is not any ſort of property. I do not ſup- 
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poſe it to be the ſame fort of property with private 
ownerſhip: if it is paramount property, it is ſuch x 
right, as can only be acquired by occupancy either me- 
diately or immediately, and as thoſe things, which in 
their own nature are incapable of being appropriated 
by occupancy, cannot admit of. 

We may go one ſtep farther. Whatever does not 
admit of full property or abſolute ownerſhip, cannot 
be a part of the territory or under the juriſdiction of 
a nation: becauſe all juriſdiction or right of territory 
preſuppoſes full property or abſolute ownerſhip. The 
firſt acquiſition, that a nation makes, when it ſettles 
upon any tract of land, which was before in common 
to all mankind, is the ownerſhip of the land. Its ju- 
riſdiction, as far as it can be diſtinguiſhed from owner- 
ſhip, is the paramount property in the land, or a right 
to direct the uſe and diſpoſal of it for the general be. 
nefit and ſecurity of the nation, after the ownerſhip 
has been granted by the public body to the ſeverd 
members. But this is not all. Whatever diſtinction 
there may be within a nation between juriſdiction 
and ownerſhip; there is no ſuch diſtinction in reſpect 
of other nations. The juriſdiction of a civil ſociety 
over its own territories is, in reſpect of its members, 
a paramount property to direct the uſe and diſpoſal of 
ſuch things, as are parts of the territory, to the pu- 
poſes of ſocial union. But in reſpect of other civil ſo- 
cieties, juriſdiction or right of territory is a right of 
abſolute ownerſhip, or a full right to exclude them 
{rom having any thing at all to do with the territory. 

There is another way, in which a nation may ac 
quire juriſdiction or a right of territory, without àc- 

Grot. L. I. C. I. G VI. | 
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quiring the abſolute ownerſhip of the land in the firſt 
inſtance by occupancy in the groſs. But this way like 
the other preſuppoſes abſolute ownerſhip to have been 
acquired, though not by the nation as one body, yet 
by the ſeveral members of it, as independent indivi- 
duals, before the right of territory could take place- 
If a number of individuals, whoſe lands are contiguous 
to one another, unite themſelves into a civil ſociety ; 
this act of union in the firſt inſtance gives the ſociety 
only a juriſdiction over their perſons. But a para- 
mount property or juriſdiction over their lands, is a 
neceſſary effect of this juriſdiction over their perſons : 
becauſe the public by the act of ſocial union acquires a 
right to dire& them, as in other particulars, ſo likewiſe 
in the uſe and diſpoſal of their land, in ſuch a man- 
ner and by ſuch rules, as the general welfare and 
ſkcurity ſhall make neceſſary. The territories of nations 
vere probably ſmall at firſt, and encreaſed by degrees, 
till they arrived at the ſize, of which we now find 
them. And in what way ſoever any nation made its 
firſt acquiſition, the extent of its territories has un- 
doubtedly in many inſtances been encreaſed, not only 
by ſeizing upon other land, which was near to the 
place of its farſt ſettlement and had no owners, but 
lkewiſe, where the land had owners, by incorporating 
thoſe owners into its body. But as far as the right, 
which the owners had in their lands, fell ſhort of full 
or abſolute property, ſo far the nation, which acquires 
juriſdiction over their perſons by their civil union with 
It, would fall ſhort of acquiring a full right of terri- 
tory, or full Juriſdiction, over their lands. When any 
avil ſociety has received an alien as a member by incor- 
porating him into its body; the ſociety, which by thus 

receiving 
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receiving him acquires juriſdiction over his perſon, will 
not acquire juriſdiction over any lands, which belong 
ro him in the territory of his native country, And the 
reaſon, why one of theſe juriſdictions does not here follow 
the other, is, becauſe his property in the land was not 
full and abſolute: his native country had a right of 
territory or a paramount property in it, by which his 
ownerſhip was limited. * Grotius might perhaps have 
a view to this method of acquiring juriſdiction over 
land, in conſequence of a juriſdiction acquired over the 
perſon of the owner, when he ſpeaks of perſons as the 
primary objects of Juriſdiction, and of a territory as 
the fecondary object of it. In the other method of 
acquiring juriſdiction over land, where a nation, after 
it is formed, ſettles upon a void tract of country, and 
by this act of ſettling upon it, which is an act of 
occupancy, acquires a right of territory or juriſdiction 
over it; the perſons, of which the nation conſiſts, may 
be called the firſt objects, and the territory may be 
called the ſecond object of juriſdiction; becauſe they 
ſucceeded to one another in this order of time. But ſince 
the juriſdiction over the territory does not in this caſe 
ariſe conſequentially out of the juriſdiction over the per- 
ſons. without the intervention of any other act; one of 
them cannot properly be called a primary and the other 
a ſecondary juriſdiftion. But whatever might here be 
our authors meaning; it is evident, that where a jurik- 
diction over things ariſes conſequentially out of a juril 
diction over perſons, the things, over which ſuch juriſdi 
ction is acquired, muſt at the time of acquiring it be tic 
property of thoſe perſons. And from hence it follows, 


| that ſuch things, as are in their own nature incapab 
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of being appropriated, cannot in this way be brought 
under the juriſdiction of a nation, or become a part of 
ts territory. 

Grotius does not extend the juriſdiction, which he 
uppoſes, that a nation may poſſibly have over the 
xcean, to the whole ocean, but only to ſome parts of 
t. This partial juriſdiction he explanes to be a juriſ- 
tion either in reſpect of . perſons, when a nation 
has a fleet, which is a maritime army, ſtationed in any 
rart of the ocean, or in reſpect of territory, as far as 
nation can from the ſhore command and reſtrain 
thoſe, who are upon that part of the ocean, which is 
ext to the ſhore, as effectually, as if they were upon 
the land. 

There can be no doubt about the juriſdiction of 
1 nation over the perſons, which compoſe its fleer, 
when they are out at ſea; whether they are ſailing 
upon it, or are ſtationed in any particular part of it. 
But when they are thus ſtationed; this juriſdiction of 
the nation is merely a Juriſdiction over their perſons, 
nd not over that part of the ocean, where thoſe per- 


CN. 


ons are. We may ſay, if we pleaſe, that the nation 


tas juriſdiction in that part of the ocean; becauſe the 
perſons, over whom it has juriſdiction, are there. But 
ve cannot ſay with any ſort of propriety, that it has 
juriſdiction over the ocean itſelf: becauſe as the per- 
ons, who are under its juriſdiction, have no property 
n the ocean merely by being upon it; the juriſ- 
lition of the nation over the perſons, who are there, 
vill pive it no juriſdiction over the ocean. If a land- 
amy was paſſing through an uninhabited country, the 
ation, to which the army belongs, would have juriſ- 
* Thid. 


diction 
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diction in that country: becauſe the perſons, who ar 
the objects of its juriſdiction, are in that place. But in 
the mean time, if the army acquired no property in 
the country, the nation would have no juriſdiQtior 
over the land, where the army happens to be; that is, 
the land itſelf, merely by the armys being there, would 


not become the object of the nations juriſdiction. And] 


a fleet, by being in any part of the ocean, where the 
perſons who compoſe it, cannot acquire property, will 
no more make that part of the ocean the object of a 


nations juriſdiction, than an uninhabited country is] 


made the object of its juriſdiction by the paſſage of a 


land-army through the country without acquiring any 
property there. An armed fleet, when it lies in any 
part of the ocean, may certainly repel any armed force, 
that attacks it; not becauſe this part of the ocean is} 
under the juriſdiction of the fleet, or of the nation, to 
which the fleet belongs; but becauſe it it under no 
juriſdiction at all. A fleet of fiſhermen have likewiſe a] 
right, when they are fiſhing in any part of the ocean, 


to drive all others from thence, that ſhall come to fiſh 


upon the. ſame ſpot, where their nets are. But this 


right does not ariſe from any juriſdiction over the 


ocean, but from the community of it. The place 1s 


common to all mankind to be uſed by all, as they 
have occaſion; and thoſe, who have firſt ſeized it to 
uſe it, have a right to uſe it firſt. This right indeed 
ariſes from ſeizure or occupancy: but we muſt diſtin: 
guiſh between the occupancy of a common thing te 
uſe it, and ſuch occupancy, as ſeparates the thing from 
the common ſtock, and gives the occupant propert 
im it. 
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ll. A nation has juriſdiction, in reſpe& of territory, 

eh er fo much of the ocean, as is included within the 

Ty nd: fo that all ſhips, and all perſons, who are in 
n 


diem, are under the juriſdiction of the nation, if they 
W in any of its ports, or in any bays, or other arms 


1 2 o the ſea, which are appendages to the land. This 
hy al jriſdition extends itſelf likewiſe into the main ocean, 
* . s far as the low- water mark : for the ſhore itſelf, 


hough this part of it is ſometimes covered with water, 
raches thus far, But all beyond this is out of the ju- 
aſdition : the nation can have no right of territory in 
t; becauſe, as it is in its own nature an uncertain 
nd indeterminate thing, it will not admit of ſuch 
occupancy as produces property; and thoſe things, 
which are incapable of being appropriated, do not ad- 
mit of juriſdiction. 

It is commonly ſaid, that a more extenſive juriſ- 
action will be of uſe to nations, which border on 
tie ſea; that the ſea is their bulwark ; that in order 
vo ſecure themſelves againſt being attacked on this 
ide, it is neceſſary for them to be lords of the ſea, as 
lr as they can extend their force from the ſhore by 
means of great guns, or other inſtruments of the like 
ſort; and that it is reaſonable the territory ſhould extend 
b far, becauſe all armed ſhips, which come within that 
31 ſtance, are able to do them miſchief and are in- 
d it to ; ” 

&d within their bulwark. What is thus urged might 
Ain. are ſome weight; if foreigners, who come with 
med ſhips and are likely to do miſchief to a nation, 
g from 5 be proceeded againſt only by the civil laws of 
ae country. For its civil law takes place only within 

6 territory: and conſequently if as much of the ocean, 
wis here claimed, was not Within the territory, an 
armed 
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armed force muſt be near enough to do miſchief from 
the ſea, or if the territory reaches only to the low.! 


this 
water mark, it muſt even be landed; before the nz. pert 
tion would have a right to repel it. But this is not righ 
the caſe : two nations in reſpect of one another are "WM „he 
a ſtate of equality: and any danger, which one of them the 
apprehends from the other, is to be guarded aganſtW gn 
or repelled, not by ſuch means as the civil law wil been 
furniſh, but by ſuch as the law of nature applyed tof Tp 
the collective perſons of civil ſocieties will allow of | fact 
Now in a ſtate of equality, where there is reaſon to. MY 
believe, that an injury is intended, the law of naturel 1080 
will allow us to demand ſecurity, that we ſhall not] 0 
ſuffer it, of thoſe, who are otherwiſe likely to commit "MI 
it; though the injury is a diſtant one: and where ſuchl nigh 
ſecurity is refuſed, the ſame law will allow us to make tis | 
ule of force for obtaining it. Thus the law of nations] "Ay 
will render the ſea as effectual a bulwark to a nation, 185 
which is waſhed by it on one ſide, or encompaſſed by due 
it on all ſides, though the territory of the nation ends ck 
at the ſhore ; as the civil law would, if the territory Go 
extended from the ſhore to the utmoſt random of dude, 
great gun, ich 
If one nation has obliged itſelf to another, by par, gre 
ticular compact, not to go into ſome particular pry or Ju! 
the ocean with an armed ſhip, or not to come thithet Saſh 
either for the purpoſe of fiſhing, or for ſuch other pul WL... 
poſes, as are ſpecified in the compact; the latter of thel tr acc 
nations will have a right to hinder the former from 3 
doing what it has thus obliged itſelf not to do. Bu eco 
this right does not ariſe from any property in this pu, 
ticular part of the ocean, or from any juriſdiction oe txcluc 


v Grot. L. II. C. III. $ XV. 


it; 
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from ir, but from the good faith of compact. The effect of 
low- this compact may eaſily be diſtinguiſhed from pro- 
© n. perty or juriſdiction. Property or juriſdiction is a 
'5 nat night of excluding all nations from the ule of a thing : 
are in whereas this compact produces ſuch a right only againſt 
them W (he ſingle nation, which has made itſelf a party to it: 
Saint us nation is not at liberty to go into that part of the 
V Will ocean, into which it has bound itſelf not to come; 
yed V W but all other nations, that are not parties to the com- 
OW 0 


paſt, are as much at liberty to go thither, as if no 
ſuch compact had been made. It is poſſible, that a 
nation may, in much the ſame manner, acquire a ſort 
of excluſive right of fiſhing in ſuch parts of the 
ocean, as are near to its own coaſts. For as one nation 
might bind itſelf by compact not to come thither for 
this purpoſe; ſo all nations, that are likely to come 
hither, might bind themſelves in the ſame manner. A 
tacit compact might likewiſe produce a right of the 
ime fort : thoſe maritime nations, that are in the 
neighbourhood, may tacitly have conſented to eſtabliſh 
this right by ſubmitting from time to time to be ex- 
duded from fiſhing near to the coaſts of the nation, 
which acquires the right. But this conſent does not 
give the nation, whoſe coaſts they are, either property 
or juriſdiction in thoſe parts of the ocean, which are 
near to its coaſts, This uſage binds. only thoſe, who 
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170 or acquieſcence : it does not bind remote nations; nor 
Ty 


toes it bind even neighbouring nations, that are lately 
become maritime ones: becauſe as neither of them 
ave ever acquieſced in the uſage, or ſubmitted to be 


excluded from fiſhing in theſe particular places, they 


1 have 
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armed force muſt be near enough to do miſchief from 
the ſea, or if the territory reaches only to the low. 
water mark, it muſt even be landed; before the nz. 


tion would have a right to repel it. But this is nat 
the caſe : two nations in reſpect of one another are in 
a ſtate of equality : and any danger, which one of then 
apprehends from the other, is to be guarded againſt 
or repelled, not by ſuch means as the civil law wil 
furniſh, but by ſuch as the law of nature applyed to 
the collective perſons of civil ſocieties will allow of, 
Now in a ſtate of equality, where there is reaſon tc 
believe, that an injury is intended, the law of nature 
will allow us to demand ſecurity, that we ſhall no 
ſuffer it, of thoſe, who are otherwiſe likely to commi 
it; though the injury is a diſtant one : and where ſuc 
ſecurity is refuſed, the ſame law will allow us to make 
uſe of force for obtaining it. Thus the law of nations 
will render the ſea as effectual a bulwark to a nation 
which is waſhed by it on one ſide, or encompaſſed by 
it on all ſides, though the territory of the nation end 
at the ſhore ; as the civil law would, if the territo 

extended from the ſhore to the utmoſt random of 

great gun, 

If one nation has obliged itſelf to another, by par 
ticular compact, not to go into ſome particular part d 
the ocean with an armed ſhip, or not to come thithel 
either for the purpoſe of fiſhing, or for ſuch other pul 
poſes, as are ſpecified in the compact, the latter ofthel 
nations will have a right to hinder the former fro 
doing what it has has: obliged itſelf not to do. BU 
this right does not ariſe from any property in this par 
ticular part of the ocean, or from any juriſdiction ode 
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from it, but from the good faith of compact. The effect of 
low. this compact may eaſily be diſtinguiſhed from pro- 
© n perty or juriſdiction. Property or jutiſdiction is a 
5 nad right of excluding all nations from the uſe of a ching: 
are ny whereas this compact produces ſuch a right only againſt 


them the ſingle nation, which has made itſelf a party to it: 
on this nation is not at liberty to go into that part of the 
Y Wi 


ocean, into which it has bound itſelf not to come; 
but all other nations, that are not parties to the com- 
paſt, are as much at liberty to go thither, as if no 
ſuch compact had been made. It is poſſible, that a 
nation may, in much the ſame manner, acquire a fort 
of excluſive right of fiſhing in ſuch parts of the 
ocean, as are near to its own coaſts. For as one nation 
might bind itſelf by compact not to come thither for 
this purpoſe; ſo all nations, that are likely to come 
hither, might bind themſelves in the ſame manner. A 
tacit compact might likewiſe produce a right of the 
ime fort: thoſe maritime nations, that are in the 
neighbourhood, may tacitly have conſented to eſtabliſh 
this right by ſubmitting from time to time to be ex- 
duded from fiſhing near to the coaſts of the nation, 
which acquires the right. But this conſent does not 
gie the nation, whoſe coaſts they are, either property 
or juriſdiction in thoſe parts of the ocean, which are 
near to its coaſts, This uſage binds only thoſe, who 
ave made themſelves parties to it by ſuch ſubmiſſion 
or acquieſcence : it does not bind remote nations; nor 
toes it bind even neighbouring nations, that are lately 
become maritime ones: becauſe as neither of them 
ave ever acquieſced in the uſage, or ſubmitted to be 


excluded from fiſhing in theſe particular places, they 
have 
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have never made themſelves parties to the n of 


excluſion. 

IX. We have already n the — riots 
of war, and have conſidered the nature of private war 
in particular. This is the only ſort of war, that could 
happen in the liberty of nature. For though ſuch a 
number of independent individuals might occaſionally 
join together in the uſe of force, as would make an 
army equal to thoſe, which nations commonly bring 
into the field; yet a war, which is carried on with an 
army of this ſort, would not be a public one. Public 
war is diſtinguiſhed from private, not by the number 
of forces or the greatneſs of the army, that is em- 
ployed, but by the character of the perſons, who are 
the contending parties in it. A war of private perſons 
or individuals will be a private war, whatever the num- 
bers may be that engage in it, and take part with one 
ſide or the other. * Public war is the war of public 
perſons ; that is, of civil ſocieties: and conſequently 
there can be no ſuch war, where there is no civil union. 
But civil ſocieties act, in their intercourſe with one 
another, by their reſpective ſupreme executive bodies; 
whether it is the friendly intercourſe of leagues and 
conventions, or the hoſtile intercourſe of war. A wat 
therefore will be a public one, though it is no otherwike 

the act of thoſe civil ſocieties, that are the contending 
parties in it, than as it is the act of their reſpective ex- 
ecutive bodies. 
All magiſtrates indeed are public perſons : and from 
hence a queſtion may ariſe ; whether every war, which 
begins from any magiſtrate whatſoever, is public war, 


or whether this name is confined to thoſe wars only 


w Grot, L. I. C. III. $1 
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that begin from ſupreme magiſtrates ? * Grotius treats 
this as a queſtion about words, the uſe of which is 
arbitrary: we are at liberty to give the words — public 
war — either of theſe ſenſes; provided we explane be- 
ſorehand the ſenſe, in which we uſe them, and take 
care to uſe them ſteadily in this ſenſe. But this anſwer 
will ſcarce ſatisfy the enquiry. For they, who make it, 
do not want to be informed, what ſenſe they are at 
liberty to give theſe wards; but in what ſenſe they muſt 
uſe them in order to ſpeak the language of the law of 
nations. 

To clear up this matter, we may obſerve firſt; that 
ince a magiſtrate in any civil ſociety is no otherwiſe a 
public perſon, than as he is authorized to act for the 
ſbciety; no act, that he does without being authorized 
by the ſociety to do it, is done by him as a public 
perſon, or can be called a public act. A war therefore, 
though it begins from a perſon, who is a magiſtrate, 
wil not be a public - war, unleſs it begins from him 
8 a magiſtrate ; that is, unleſs he is authorized by the 
beiety to make war. 

Secondly ; in a civil ſociety there are commonly two 
lots of inferiour ? magiſtrates inveſted with executive 
power: one ſort is inveſted with the internal, and the 
her with the external branch of it: ſome magiſtrates 
ae commiſſioned by the ſociety to act with the public 
Wil force to put the laws in execution at home; whilſt 
Wers are commiſſioned to act with the public mili- 
ary force to defend and maintain the rights of the 
city againſt its enemies from abroad. The civil law 
onſiders the former ſort of magiſtrates as public per- 


'LI.C.HL$IV. see B. II. C. III. 5 XL 
. Ln. 11 ſons: 
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ſons: but in the view of the the law of nations, x 
they have no concern with other nations, they ha ſocie 
no public character, or are not public perſons. A wy 
therefore, which begins only upon the authority of 
ſuch magiſtrates as theſe, is not a public war in the 
language of the law of nations. 

\ Thirdly ; amongſt thoſe magiſtrates, who are ap 
pointed to act in the external branch of the exccutir 
power; ſome have only a ſubordinate authority : and 
as theſe do not act for the nation at their own di 
cretion, but are under the direction of the ſupremt 
executive body, their character in reſpect of other m 
tions is not a public one. A war therefore, which pu 
ceeds only from their authority, cannot be called: 
public one by the law of nations. 

Upon the whole; whatever liberty we have to uk 
words in what ſenſe we pleaſe; the law of nations wil 
eall no war a public one, unleſs it proceeds on boi 
parts from thoſe, who are inveſted with ſupreme en 
cutive power in the external branch of this power: id 
in the view of this law no other magiſtrates have 
public character in reſpect of war. 

* Grotius extends the notion of public war to # 
war, which begins from any magiſtrate whatſoere 
and to juſtify this extenſive ſenſe of the words, 
maintains, that even inferiour magiſtrates, ſince the 
are appointed for the defence and ſecurity of t 
people in their ſeveral diſtricts, muſt in conlequence( 
their appointment have a right to make war, whe! 
the defence and ſecurity of that part of the peop® 
which is committed to their truſt, requires it; un 
they are laid under ſome poſitive reſtraint by 0 lai 

« b. I. C. Hl. S. v. 1 
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He allows however, that in fact moſt or rather all civil 
ſocieties have taken care by ſome poſitive proviſion to 
lay their-inferiour magiſtrates under ſuch a reſtraint : 
becauſe, as the ſafety of. the whole ſociety is hazarded 
in war, it was proper to confine the right of making 
war to the ſupreme executive body, which has the care 
of the whole. But the contrary opinion is more con- 
ſiſtent with the nature and effects of ſocial union. The 
appointment of an inferiour magiſtrate does not leave 
lim at liberty to make war, till ſome poſitive civil law 
reſtrains him: on the contrary ſuch magiſtrates can 
have no right of making war, unleſs this right has 
been given them by ſome poſitive civil law. In conſe- 
quence of ſocial union the exerciſe and direction of the 
common force belongs to the collective body of the 
ſociety, and not to any particular part of this body : 
nothing but a poſitive appointment made by this body 
elf in ſettling the conſtitution, or by the legiſlative 
body, which, after the conſtitution is ſettled, acts for 
he collective body, can naturally authorize any parti- 
uar part of the ſociety, or any particular perſon in 
t, that is, any executive body or any magiſtrate, to 
xerciſe and direct the common force. A magiſtrate, 
ho is appointed to act in the internal or civil 


t home, and is reſtrained by the nature of his office 
om uſing it any otherwiſe even at home, than under 
e direction of the civil law. Such a magiſtrate there- 
re has no more right to make external war, than a 
W'ate perſon. And the uſe, which he is authorized 
o make of the public force at home, to put the laws 

execution, if it can be called public war at all, is 


ay public war by the civil law, and not by the law of 
112 nations. 


ranch of the executive power, can only uſe this force 
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Co 
nations. In the external branch of executive -power IM mu 
the notion of an inferiour magiſtrate or ſubordinate Wl rd. 
commander implys, that the ſociety has appointed WM the 
him to act, not at his on diſcretion, but under the WM ;101 
direftion of the ſupreme executive body. The nature tor 
therefore of his appointment, though he is a  magi- his 
ſtrate, ' gives him no right to begin an external war. even 

Bur though all magiſtrates of one ſort, and all in- man 
feriour magiſtrates of the other ſort, are reſtrained by by þ 
the nature of focial union and the terms of their r. not! 
ſpective appointments from making war; it may be Ine 
aſked, whether there are no caſes, in which this re- poſit 
{traint is taken off, and conſequently in which a war, Wl he | 
that is made upon the authority of any magiſtrat WM . his 
whatſoever, will be a public one? Grotius mentions WM feſtr. 

two caſes, which he ſuppoſes to be of this ſort: firll, oiſtr 
when the ordinary officers of a magiſtrate are ſufficient a me 
to reſtrain a few diſobedient ſubjects without hazard publi 
the ſafety of the whole ſociety; or ſecondly, whe! ciety 
fome immediate danger ariſes, which will not allo be a 
him to have recourſe to the ſupreme magiſtrate for 3M man 
authority. In the firſt of theſe caſes our author proceed equit; 
upon the principles, with which he ſet out; that all m vith! 


oiſtrates are naturally at liberty to make war, if tht 
are not reſtrained by ſome poſitive law; and that 
deſign of ſuch poſitive law is to prevent the ſafety 
the whole ſociety from being hazarded by a perlo 
who is only - entruſted with the care of a part: fro 
whence he concludes, that where, without hazard 
the ſafety of the whole, any inferiour magiſtrates" 
the help of their ordinary attendants can reprels a 
rebellious ſubjects, the obligation of theſe. reſtrain 


laws ceaſes, becauſe the reaſon of them ceales, 
if 
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muſt certainly allow, that, where a magiſtrate has any 
ordinary attendants aſſigned to him by the public, for 
the purpoſe of uſing the common force, he has au- 
thority to employ them for this purpoſe, But this au- 
thority extends no farther, than the nature and end of 
his appointment extends: if in any inſtance he uſes 
cven the force, with which he 1s entruſted, in any other 
manner, or for any other purpoſe, than is warranted 
by his appointment; this, as it is his own act, and 
not the act of the public, cannot be called public war. 
The reſtraint, that he is under, does not ariſe from any 
poſitive act of the law, but from a negative act of it: 
he has no right to uſe the force, that is in his hands, 
at his own diſcretion; not becauſe any poſitive law has 
reſtrained him from doing any thing, which as a ma- 
giſtrate he might otherwiſe have done; but becauſe as 
a member of the ſociety he has no right to uſe the 
public force at all without the concurrence of the ſo- 
ciety : and conſequently, though he is appointed to 
be a magiſtrate, he has no right to ule it any farther, 
than the law has empowered him. It is neither the 
equitable conſideration, that he, who is entruſted only 
with the care of a part, ought not to hazard the ſafety 
of the whole, nor any poſitive law made upon this 
equitable conſideration, that reſtrains an. inferiour ma- 
giltrare from making war at his own diſcretion. The 
reſtraint ariſes at farſt from ſocial union, and continues 
even after he is appointed to be a magiſtrate, as far as 
the law has not taken it off by the expreſs terms of his 
commiſſion, or by the nature of the magiſtracy, to 
which he is appointed. And if the law has not thus 
gien him a diſcretionary power, however poſſible or 
however likely it might be, that the force, which he 
113 could 
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could exert by his ordinary attendants, would repel or 
ſtop an inſurrection; yet he is not at hberty to exert 
this force, as a magiſtrate, any otherwiſe than the law 
has commiſſioned him: becauſe beyond his commiſſion 
he has no more right, than a private perſon, to judge 
about this poſſibility or this likelihood and to act up. 
on ſuch judgment. In the fecond caſe we agree with 


our author, that an inferiour magiſtrate may uſe what | 
force he has at hand, to repel ſuch an immediate | 


danger, as will not allow him time to have recourſe 
to the ſupreme executive body. But this act of force 


is no more a public war upon account of his being a | 


magiſtrate, than it would have been, if the ſame pti- 
vare perſons, who a& with him, had aRed without 


him. The force, which he exerts for this purpoſe, if | 
in exerting it he exceeds the commiſſion, under which 
he acts as a magiſtrate, is only private force. It is 


not his authority, but a failure of juriſdiction, upon 
account of the exigency of the caſe, that makes the 
force lawful. 


After what has been ſaid, it will be needleſs to en- 


quire, whether an inferiour magiſtrate, where he is 
not preſſed by any ſuch exigency, may make war, as 
he ſees opportunity, upon a conjecture, that the ſu- 
preme executive body would authorize him, if he 
was to conſult it. For an inferiour magiſtrate has no 
right to act with force beyond his commiſſion. If 
therefore the nature of his office and the terms of his 
appointment have grven him no diſcretionary power; 
he has no right to act upon any conjecture, which 
he makes, about what he might probably be autho- 
rized to do, if he was to conſult the ſupreme exe 
cutive body. 


All 


inten 
they 
Whe 


or a 


liſts ! 


C. IX. NATURAL LAW. 


All wars of a nation againſt its external enemies are 
not public wars. To make a war a public one, both 
the contending parties muſt be public perſons; that is, 
it muſt be a war of one nation againſt, another; and 
conſequently it muſt begin and be carried on by the 
authority of the ſupreme executive body on both ſides. 
Where a nation makes war upon pirates or other rob- 
bers, though theſe are external enemies, the war will 
be a mixed one: it is public on one ſide; becauſe a 


nation or public perſon is one of the parties: but it is 


private on the other ſide; becauſe the parties on this 
ide are private perſons, who act together occaſionally 
and are not united into a civil ſociety. A band of rob- 
bers or a company of pirates may in fact be united to 
one another by compact ; and may have ſtipulated 
with one another in this compact to be direct- 
ed by the common underſtanding and to act by 
the common force for their general benefit. But they 
are ſtill by the law of nature only a number of un- 
connected individuals; and conſequently in the view 
of the law of nations they are not conſidered as one 
collective body or public perſon. For the compact, 
by which they unite themſelves, is void: becauſe the 
matter of it is unlawful. The individuals, that form 
themſelves into a civil ſociety, are bound by their ſo- 
cal compact to purſue and to maintain a common be- 
nefit : but this common benefit is ſuch an one, as is 
ntended to be conſiſtent with the obligations, which 
they are naturally under to the reſt of mankind. 
Whereas the common benefit, which a band of robbers 
or a company of pirates propole to themſelves, con- 
its in doing harm to the reſt of the mankind. 
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When any of the members of a civil ſociety make 
uſe of force to oppoſe the execution of the laws, or to 


ſupport themſelves in the violation of them, and th: 


magiſtrates, who are entruſted with the internal exe. 
cutive power, exert the civil force to repel or to repreſ 
them; this is a contention by force, and may there. 
fore be called war; though in our common way ef 
ſpeaking we do not uſually give it this name. On one 


fide it is a riot, or a tumult, or a ſedition, or an un. 


lawful reſiſtance. But I do not know, that in our 
language there is any particular name for it on the 
other ide. According to our authors notion of pub- 
lic war; this uſe of force on the ſide of the magiſtrate 
would be a public war, and the whole act of conten- 
tion, if we take in both parts, would be a mixed war. 
Bur in the language of the law of nations it 1s certainiy 
neither public nor mixed. For this law relates only to 
the intercourſe of a nation with the reſt of mankind, 
and takes no- notice of what paſſes within a nation, 
either between the ſeveral members of it, or between 
the body and any. of the members. If the force, 
which is made uſe of for theſe unlawful purpoſes by 
the members of the ſociety, ſhould be ſo great, as to 
make it neceſſary for the civil magiſtrate to take the 
military force to his aſſiſtance; yet as long as this force 
is under the direction of ſuch a magiſtrate, the con. 
tention is ſtill what it was before: it has no name on 
the part of the ſociety, and is called a riot, or a tu- 
mulc, or a ſedition, or an unlawful reſiſtance, on the 
part of the members. 

When the ſeditious members are ſo ſtrong, that the 
exccutive body is obliged to interpoſe and to take the 


command and direction of the military force; this con. 
tention 
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nake tention is called a rebellion on the part of the ſubjects, 
or to and may be called a civil war on the part of the ſociety. 
the A contention by force is a mixed act of the ſame fort 
exe. and may on each part be called by the fame names, 
pre Wl where the ſubjects endeavour by unjuſt force to over- 
here- turn the government, and the executive body on behalf 
xy of Ml of the ſociety interpoſes with the Ny force to 
n one ſupport it. 
n un. In monarchies caber abſolute or limited, where the 
ou matter in diſpute is the title to the crown, and this 
title has been left doubtful by the civil law, a conten- 
tion by force is a civil war on bath parts. But if the 
civil law has clearly determined the title, ſuch a con- 
tention by force is a rebellion on the part, that claims 
againſt the civil law, and a civil war only on the part 
that claims under it. 

Where force is made uſe of by the members of a 


nkind, MW civil ſociety to reſiſt ſuch tyrannical oppreſſion of the 
ation, MW covernours, as is ſubverſive of the ends of ſocial 
tween union; a war of this ſort cannot properly be called 
force, MW rebellion; ſince this name imports a forcible oppoſition 
ſes by MW do lawful authority. And the preſumption, that civil 


as to governours will always diſcharge their duty, has pre- 
ke the WO vented mankind from giving it any name, which im- 
s force ¶ Þlys injuſtice on the ſide of the governours. Such 
e con- Ia war therefore goes under the general name of a civil 
me on var. 
a tu - If any one ſhould aſk, whether theſe internal wars of 
on the a civil ſociety are public, or private, or mixed? we 
muſt certainly anſwer, that, in the language of the 
nat the Wl of nations, they are neither. For ſince this law 
ke the Wakes no notice of what paſſes within a civil ſociety, as 
is con- Fr as what paſſes there has no reference to the reſt of 
tention man- 
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mankind; it has no occaſion to mention wars of this ſort, 
and therefore gives them no name: it does not {6 
much as call them wars; and much leſs does it rank 


The reaſon, why ſome writers have thought, that theſe 
contentions by force within a ſociety are not to be call. 
ed wars at all, may perhaps have been, that the law of 
nations does not call them ſo. But this reaſon is of no 
weight: for the law of nations does not call them 
wars; not becauſe they are not wars; but becauſe they 
are ſuch acts, as do not come within its view, and as 
it has therefore given no name to. They have certain- 
ly the nature of war; for they are contentions by force. 
Common uſage likewiſe has given them this name and 
calls them civil wars. And if, inſtead of attending to 
the preciſe language of the Jaw of nations, we attend 
to the nature of the acts; we ſhall find, that civil wars 
may be either public, or mixed, or private. A avi 
war upon a doubtful title to the crown may be called I quire, 
a public one; becauſe the heads of each party are re. ¶ tendir 
ſpectively conſidered by their own people as public under 
perſons. Where the contention by force is a rebellion preme 
on the part of the people, and a civil war on the pan came 
of the government; this is a mixed war: one of tht force « 
parties is under the conduct of a public perſon, and ons, 
the other conſiſts of private perſons. And ſince tit there! 
people cannot act upon a right of reſiſtance, but only oj fide of 
far as they are not in ſubjection and the governoum h of 
have no juriſdiction ; a civil war, which begins and a p 
carried on upon this right, may be called a privan*ntio 
one: becauſe, where there is no ſubjection on one fi fre b 
and no juriſdiction on the other, the perſons concerneſſ dauſe 
are in reſpect of one another private perſons. declar 
oh © 


rtain- 
force. 
e and 


ing to 
attend 
] wars 
\ cvil 
| called 
are re. 
public 
bellion 
he paſt 
of the 
mn, and 
nce tht 
only | 
ernoun 
and b 


| privat 


zne {ide 


YACerne ( 


1 


c. X. NATURAL LAW. 507 


X. Public war is divided into perfect and imperfect. Solemn 
The former ſort is more uſually called ſolemn accord- war what, 
: and wh 
ing to the law of nations, and the latter unſolemn war. called juſt 
Grotius defines perfect or ſolemn war to be ſuch pub- Var. 
lic war as is declared or proclamed. Indeed the very 
name of war is fo far appropriated by common uſage 
to ſolemn war, that, when we ſpeak of war, we are ge- 
nerally ſuppoſed to mean this ſort ; unleſs we add ſome 
term of diſtinction to ſhew, that we mean ſome other ſort, 
by calling it a private war, or a civil war, or a piratical 
var. Unſolemn or imperfect wars between nations, 
that is, ſuch wars as nations carry on againſt one an- 
other without declaring or proclaming them, though 
they are public wars, are ſeldom called wars at all: 
they are more uſually known by the name of reprizals 
or of acts of hoſtility. 

Thus we find, that to make a war a ſolemn one, 
according to the law of nations, two things are re- 
quired : firſt it muſt be a public war; that is, the con- 
tending parties muſt be two nations acting reſpectively 
under the direction and by the authority of their ſu- 
preme executive body: and ſecondly it muſt be pro- 
camed, notified, or declared. The uſe of the common 
force of a nation by lawful authority to quell inſurrec- 
ions, or to repreſs rebellions, though we find, that 
there is ſometimes a declaration of war, at leaſt on the 
lide of the rebels, is not a ſolemn war according to the 
aw of nations; becauſe this law does not conſider it 
4% 2 public war: and reprizals, though they are con- 
tntions by force between two nations, and may there- 
ſore be called public wars, are not folemn wars; be- 
aule they are not preceded by any expreſs and open 
declaration of war. 


Grot. L. I. C. III. 5 IV. 
Perhaps 
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ſort of war, and forbids all other forts, but that this 
ſort produces, — guo/dam juris eſfectus,. — certain effects 


der = 


Perhaps another definition, of ſolemn war may be 
found, which will help us in explaning the natural ef. 
fects of proclaming or declaring war. A ſolemn war 
is a war, which appears evidently to be a national act 
on both ſides, or to be the war of the whole collective 
body of one nation againſt the whole collective body 
of another. This definition includes all that is included 
in our authors definition. A war cannot be a national 
act on both ſides without being a public one : and it 
cannot appear evidently to be a national act without 
being proclamed or declared. 

When a ſolemn war is called, as it ſometimes is cal. 
ed, a juſt war according to the law of nations; *Grotius 
imagines, that this appellation is intended to denote, 
not that the law of nature or of nations allows only this 


by the law of nations, which no other ſort will pro- 
duce. The effects, which he means, are impuni- 
ty for what 1s done, and property in what is taken 
We will enquire preſently how far theſe effects are pe- 
culiar to ſolemn war, and in the mean time will exa 
mine our authors opinion about the reaſon for giving 
the name of juſt wars to wars of this fort. What he 
has advanced about the effects, which the law of nat 
ons allows to ſolemn wars, and about the reaſon for 
calling them juſt wars upon account of theſe effect 
he explanes by the two inſtances of marriages and will. 
When the roman law calls the matrimonial union 0! 
free perſons a juſt marriage; this appellation, he fays, 
is not intended to denote, that the matrimonial union d 
ſlaves, though this has not the ſame appellation given 


„ Ibid. 
(1 
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to it, is unjuſt or forbidden, but only that the former 
produces ſome effects or ſome claims by this law, 
which the latter does not produce. In like manner when 
a will, as it is diſtinguiſhed from a codicil, is called a 
juſt will by the ſame law, we are not to underſtand from 
hence, that making a codicil is an unlawful act, but 
only that this law gives ſome effects to a will, which 
it does not give to a codicil. | 

But perhaps a juſt marriage and a juld will might 
derive this appellation rather from their nature, than 
from their conſequences. Some matrimonial unions 
ſem to have been called juſt marriages, not upon ac- 
count of the effects of law, which they produced, but 
upon account of their legal perfection, that is, their 
exact conformity to the ſtricteſt or higheſt rules, which 
the law relating to ſuch unions had preſcribed: whilſt 
other matrimonial unions, though the law, as it had 
not forbidden them, allowed of their validity, were not 
called juſt marriages ; becauſe they wanted this con- 
formity to the higheſt rules of the law, and were 
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25 therefore in the view of the law imperfect in their kind. 
1 # nn like manner one ſort of diſpoſition of a mans goods 


upon the event of his death ſeems to have been called 
a juſt will, whilſt another fort was called a codicil 
without the appellation of juſt ; becauſe the former 
was perfectly conformable to the ſtricteſt notion, that 
the law had of ſuch a diſpoſition, or was attended with 
all the qualities, that the law required; whilſt the latter, 
having no more requiſites of law, than were neceſſary 

to make it a valid act, fell ſhort of legal perfection. 
The roman writers apply the word— juſt—to ſome 
wars, and diſtinguiſh them from other wars, to which 
they do not give the ſame appellation. But when the 
tormer 


giving 
hat he 
f natl- 
on fol 
effects, 
| wills. 
lion 0! 
e ſays 
nion o 
given 


10 


$10 


INSTITUTES OF B. U 


former are thus called juſt wars; this appellation is ng 
deſigned to denote, that they produced any peculur 
effects of law, but only that in the manner of begin. 
ning them, they were exactly conformable to the rule 
ot their tecial law or Jaw of arms. When they call this 
law the law of nations; we are not to underſtand from 
hence, that it was a poſitive law eſtabliſhed by the 
conſent of all nations. It was in itſelf only a civil lay 
of their own : they called it a law of nations; be. 
cauſe the deſign of it was to direct them, how they 
ſhould behave towards other nations in the hoſtile in. 
tercourſe of war; and not becauſe all nations were ob- 
liged to obſerve it. 

I do not deny, that ſuch "OW as are called jul 
ones, upon account of their legal perfection or their 
exact conformity with law, produce effects, which other 
acts, that are leſs perfect in their kind, will not pro- 
duce: I only deny, that theſe effects of the law are the 
reaſon, why the acts are called juſt ones. And in de- 
nying this | am ſupported by a very common uſe of 
the word juſt. We frequently apply it both to actions 
and to things to denote, that they are perfect in ther 
kind, In this fenſe we ſpeak of a juſt battle, a ul 
army, and a juſt volume, to difſtinguſh them from a 
ſkirmiſh, a ſmall party, and a pamphlet. Since there- 
fore actions are thus called juſt, to denote, that they 
have a general perfection in their kind; it is reaſona- 
ble to conclude, that, when they are called juſt in te- 


| ference to any law, this appellation ſhould be under- 


ſtood to denote, that they have a legal perfection in 
their kind. 


For theſe reaſons I am inclined to think, that a ſo- 
lemn war is called a juſt one according to the law of 
nations; 
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nations; becauſe in the view of this law it has ſome 
fort of legal perfection. But this perfection cannot con- 
fiſt in an internal conformity with the law: for if it 
did, as this law is only the law of nature applyed to 
the collective perſons of civil ſocieties, no wars could 
be called juſt, unleſs they were moved upon ſuch rea- 
ſons, as the law of nature will juſtify : whereas in the 
ſenſe, that we are now enquiring about, wars are called 
juſt, provided they are folemn, without any regard to 
their internal reaſons. The legal perfection therefore, 
upon account of which folemn wars are diſtinguiſhed 
from other wars by this appellation of juſt, is merely 
external. The reader may probably fee by this time 
what this external perfection is. As nations are the only 
proper objects of the law of nations; no contention 
by force is properly called war in the language of this 
law, unleſs nations are the contending; parties, that is, 
unleſs it is a public war. But amongſt the wars of na- 
tions, ſome are imperfectly public. If one nation ſeizes 
the goods of another nation by force, upon account of 
ſome damages, which the former has ſuffered from the 
latter; ſuch contentions by force are called reprizals. 
There may likewiſe be other acts of hoſtility between 
two nations, which do not properly come under the 
notion of reprizals, ſuch as the beſieging of each others 
towns, or the ſinking of each others fleets, whillt the 
nations in other reſpects are at peace with one another. 
Theſe are public wars, becauſe nations are the contend- 
ing parties. But as they are confined to ſome particu- 


lar objects, they are of the imperfect ſort, and do not 


come up to the higheſt notion of a public war, which 
conſiſts in a war of the whole collective perſon of one 


nation againſt the whole collective perſon of another 
nation, 
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| nation. The deſign of a declaration of war, by which 
the war becomes a ſolemn one, is to bring it up to this 
higheſt notion of public war, or to make it perſecti 
public: and it is this legal perfection, from whence 
ſuch wars have the appellation of juſt ones: by calling 
them juſt wars we only mean, that they are perfect 
ones according to the law of nations. 

Juitifyirg XI. The law of nations conſiders each civil ein 
Saulen Of as a moral perſon, and all the ſeveral ſocieties of Ne 
world as ſo many diſtinct perſons in a ſtate of natural 
equality. Since therefore an injury is by the law of 
nature the only juſtifiable cauſe of war amongſt indi- 
viduals in a like ſtate of equality ; nothing but an in- 
jury will juſtify a war amongſt civil ſocieties by the lay 
of nations. But. © as amongſt individuals, ſo likewik 
amongſt civil ſocieties, an injury will make the uſe of 
torce juſt, either before or after it is done. Force may 
be made uſe of amongſt nations, to guard againſt an 
:njury before it is done; to ſtop it, when it is begin- 
ning; to obtain ſecurity, that it ſhall not proceed; ot 
to repel it, when it is near at hand. After an injury bas 
been done, it produces both a right to recover repara- 
tion for the damages, that have ariſen from it, and. 
right likewiſe to inflict puniſhment in order to prevent 
tne nation, which has done harm now, from doing 

the like agam. 
| By the law of nature a ** injury it not a juſt 
* cauſe of private war, unleſs there is a plane delign 
N of doing it and no other way of preventing it from 
being done. And this law, when it is applyed 40 civil 
ſocieties, and ſo becomes a law of nations, makes no 
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ich Mirther allowance in favour- of public war. The 
going power therefore of a nation, whilftvir abſtains 


ciohbours," is no juſtifyable cauſe for them to make 
war upon it, in order to ſtop the growth of its power, 
tefore it has acquired ftrength enough to give it an 
opportunity of injuring them. For it is only the appa- 
rent deſign of doing an injury, and not the power of 
going one, that makes defence by force lawfal. In 
elberations about war ſome regard may indeed be had 
© the probability, that a nation will grow too ſtrong 
for us, if we do not take care to reduce it in time. 
ut this can only be regarded as a prudential cauſe and 
ot as a juſtifyable cauſe of war. If other cauſes make 
2 war Juſt, this conſideration will make it adviſeable: 
but this conſideration alone is not ſufficient to juſtify a 
wr, if no injury has yet been done or attempted. 

The law of nations being the ſame amongſt civil ſo- 


ning but what is ſtrictly or properly an injury will 
pſtify a public war. From whence it follows, that 
here any nation makes war upon another only upon 
count of ſome neglect or refuſal of what is matter of 
wour, or of courteſy, or even of humanity, ſuch a 
r is contrary to the law of nations. The falſe religion 
kewiſe of a nation can be no otherwiſe a Juſt cauſe 
making war upon it, than as this religion has actu- 
ly produced ſome real and proper injury or ſome at- 
empt to do ſuch an injury. | 

Not only ſuch injuries, as affect a nation immedi- 
Mely in its collective capacity, but ſuch likewiſe, as are 
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from doing and from attempting ro do injuries to its 


ties with the law of nature amongſt individuals; no- 
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done to any of its members, are a juſtifyable cauſe of 
war. For cheſe, by the law of nations, are parts of the 
collective perſon of a nation; and injuries, which ar 
done to parts of this perſon, are done to the perſon it 
ſelf. But when we ſpeak of an injury, which' is done to 
one member or to a few members of a civil ſociety, x 
a juſtifyable cauſe of war; it is neceſſary to diſtinguiſh 
between what is a juſt cauſe of war in reſpect of the 
nation itſelf, to which theſe members belong, and 
what is a juſt cauſe of war in reſpect of the nation, that 
has done the injury. As a civil ſociety is obliged by 


members; ſo it is obliged likewife by the ſarue compat 
to guard the common intereſt of the whole. Unks 
therefore the injury, which ſome of the members han 
ſuffered, affects, either in itſelf or in its conſeq 
the whole ſociety, or ſuch a part, as bears a conſiden 
ble proportion to the whole; however it might juſuh 
a war in reſpect of the nation, which has done the i 
jury; it would ſcarce juſtify the governours of the 
tion, to which thoſe, who have ſuffered the injury be 
long, in reſpe& of the duty, which they owe to th 


whole by a war, and facrifice the lives of many 
the fortunes of moſt of their ſubjects to redreſs ſuch! 
injury. In the mean time the duty, which the foci 
owes to its injured members, is not ſuperſeded. Thoug 
the ſociety is not obliged to redreſs them by * 
when this method of redreſs is inconſiſtent with 
general intereſt ; yet it is ftill obliged to fecure tit 
rights: and this obligation can be no otherwiſe 0 
charged than by making them amends out of the pi 


lic property for what they have laſt. 
| Amo 
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Amongſt the other ways, in which an injury is a 
juſt cauſe of war, we have mentioned the right of in- 
flicting puniſhment, where an injury has Been commit- 
ted. And as * individuals have this right in a ſtate of 
equality, the law of nations gives the ſame right to the 
collective perſons of civil ſocieties. Where an injury 
has been done, a nation, like an individual, has not 
only a right to a reparation of the damages, which it 
has ſuſtained, but it has likewiſe a right, where there 
was any malicious deſign of doing harm, to take ſuch 
meaſures with thoſe, who have done it, as may prevent 
them from doing the like again. 


XII. The law of nations does not ſuppoſe that a A nation | 
civil ſociety mult neceſſarily be a principal or an ac- may be | 
al 


accounta- 
ceſſory in every act, which is done by any of its mem- bie for the 


bers. For this law, whilſt it conſiders the ſeveral mem- 2% of ons 
bers as parts of the collective body, does not ſuppoſe rs 
each member to have no will of his own, or to be in- 4 
capable of acting for himſelf without the command or N 
the conſent of that body. But though a nation is not 
neceſſarily an acceſſory to every injury, which is done 
by any of its members either to the general body or 
to the particular members of other nations; yet it 
may make itſelf an acceſſory either “ by conniving 
at the injury, whilſt it is committed, and neglecting to 
prevent it, or by protecting thoſe, who have done the 
injury, againſt the juſt demands of thoſe, who have 
ſuffered it. By means therefore of ſuch connivence or 
ſuch protection a ſociety becomes accountable for the 
crimes or faults of its members. 

Amongſt individuals the faults of ſervants may in 
many inſtances be charged upon their maſter ; becauſe 

See B. I. C. XIx. 5 III. „I. II. C. XXI. $1. II. III. 
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they are under his authority, and it is his buſineſs to 
take care, that they do not miſbehave themſelves. And 
upon the ſame principles the neglect of a nation, in not 
preventing the ſubjects of it from offending, will 
make the nation a party in their offence: for che 
nation, ſince they are under its juriſdiction, is obli- 
ged to take care, that they do no harm to the reſt 
of mankind. But ſuch neglect does not make 2 
nation acceſſory to the acts of ſubjects, that are in a 


| ſtate of rebellion and have renounced their allegiance, 


or that are not within its territories : for in theſe cir- 
cumſtances, the ſubjects, whatever they may be of 
right, are not under its juriſdiction in fact. The Jay 
of nature, as it reſpects civil ſocieties, and is called the 
law of nations, is ſomething different in this matter 
from the ſame law, as it reſpects individuals. Servants 
are commonly under the eye of their maſter, fo that 
he has conſtant opportunities of knowing what they 
do: whereas ſubjects are not ſo immediately under the 
eye of the ſociety, that is, of the civil governours, 
who act for it; and conſequently many things, which 
are done by the ſubjects, may eſcape their knowledge. 
Now the general rule of law is, that no perſon, eithe: 
individual or collective, can by means of any neg, 
in not preventing the fault of another, be an acceſſory 
to the fault, unleſs he was obliged to prevent it, and 
knew likewiſe, that the fault was committed: for how- 
ever he might upon other accounts be under a general 
obligation to prevent it; yet if he did not know ol 
it, he could not in this particular inſtance be unde 
any ſuch obligation; becauſe no perſons obligation ex 
tends beyond his knowledge. From hence it follows, 


that the ſame law of nature, which charges all I 
faults 
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faults of ſlaves upon their maſter, will only charge 
ſuch faults of ſubjects upon a nation, as were too fre- 
quent or too notorious to eſcape the knowledge of the 


public. 
After an injury has been committed; a nation by pro- 


tecting the offender againſt thoſe, who have a right to 
require reparation of damages or to inflict puniſhment, 
in order to defeat their right, makes itſelf a party in the 
injury. Connivence, or neglect to prevent an injury, 
cannot make a nation a party to the injury, unleſs 
the offender is one of its own ſubjects, or at leaſt 
was Within its territories, when the injury was done : 
becauſe in any other circumſtances he is not under 
the nations juriſdiction. But by granting protection 
to an offender it may become a party not only in 
ſuch injuries, as are committed by its own proper 
ſubjects, or by foreigners, who by being reſident within 
its territories make themſelves temporary ſubjects, but 
in ſuch likewiſe, as are committed abroad either by its 
own ſubjefts or by foreigners, who afterwards take 


refuge in its territories. 


But the law of nations, by conſidering every civil 
ſociety as a diſtinct and entire body, which is united 
into one collective perſon by a ſocial compact, for the 
purpoſe of ſecuring and advancing its own welfare, 
allows every civil ſociety to have an excluſive juriſ- 
diction over its own members: for it could not be a 
diſtinct and entire body, if its members were ſubject 
to any other juriſdiction, beſides its own. Now the 
notion of an excluſive juriſdiction veſted in each 
nation implys, that it has a right to judge for itſelt, 
how far its own members are to be puniſhed, and 
Whether they are to be puniſhed at all or to be 
pardoned, From whence it ſeems to follow, that a 
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nation by not puniſhing one of its members, or by 
not ſuffering any one elſe to puniſh him, only exerciſes 
ſuch a juriſdiction as the law of nations allows. And 
the protection of a ſubject againſt puniſhment is, in 
this view of it, ſo far from making the nation a party 
in any injury, which he has committed, that it dif- 
charges the ſubject himſelf from all obligations, that 
aroſe from thence. But this difficulty, if it is one, 
ariſes merely from not attending to the nature of that 
excluſive juriſdiction, which the law of nations allows to 
every civil ſociety. For it 1s only a juriſdiction within 
the ſociety, itſelf, that is, a juriſdiction where none but 
itſelf and its own members are concerned, and conſe- 
quently. does not extend to ſuch offences, as we are 
now ſpeaking of, to offences, which are committed by 
the members of one ſociety either againſt the body or 
againſt the members of another. Neither the nature 
of ſocial union, nor the conſent of mankind to conſider 
civil ſocieties as diſtin&t and entire collective perſons, 
will give any nation an exclufve juriſdiction, where 
the offences are of this kind. 

There is another difficulty in this matter, which is 
of more importance. Every nation has an excluſive 
property in its own territories. i No perſons therefore, 
who are not members of it, can lawfully come thither 
without its leave. And whatever right of harmleſs pro- 
fit they might pretend, yet if the nation apprehends, 
that it would be dangerous to itſelf to let them come 
thither, the law of nations does not oblige it to give 
them leave. If therefore any perſon is found within 
ts territories, who has committed an offence againſt a 
toreign nation or againſt the members of a foreign 


rot. ibid. VIV. V. 
nation; 
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nation; what is to be done with! him? The nation, in 
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whoſe territories he is, cannot juſtly puniſh him, if 
what he has done, though it is a crime by the law of 
nature or of nations, is not forbidden by its own civil 
law. It would be dangerous to the nation to admit 
foreigners to come into its territories with an armed 
force to puniſh him': 'and conſequently; as they cannot 
come thither without leave, fo in view to the ſafety or 
at leaſt to the peace of rhe ſociety, it would be wrong 
to give them leave. And yet, if the nation ſcreens 
him from puniſhment, it becomes a party in his crime, 
and gives thofe, who are offended a juſt cauſe of ma- 
king war upon it. What remains therefore for the na- 
tion to do, is what the injured nation has a right to 
demand : he ought to be delivered up to thoſe, againſt 
whom the crime is committed, that they may puniſh 
him within their own territories. This is the right. 


But how far a nation, that has been injured in itſelf or 


in its members, will chuſe either to mſiſt upon this 
right at firſt by demanding the criminal, or to ſupport 


it afterwards by force, if the demand ſhould” not be 
complyed with, depends upon its own diſeretion. And 


If it is a general practice in europe, as Grotius affirms 


that it is, to waive this right, unleſs where the crimes 
are very heinous z the practice has been taken up upon 
principles either of political prudence or of tenderneſs 
towards the offenders: for whatever may have been 
eſtabliſhed amongſt particular nations by expreſs com- 
pacts, there is no general law, which obliges all nations 
in the world, or all nations in europe, to hold this 

conduct. 
We may obſerve by the way, that when a nation 
thus delivers up one of its ſubjects, this is not incon- 
K k 4 ſiſtent 
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ſiſtent with the ſocial rights of ſuch ſubject: for by 
the ſocial compact he acquires only a right to be pro- 
rected againſt ſuffering cauſeleſs harm, and not a right 
to be protected in doing cauſeleſs harm 

When a ftate delivers up an offending member w 
pacify an enemy, and the enemy, either having ſome 
other cauſe of war, or being reſolved to make war at 
any rate, refuſes to receive him; * Grotius enquires, 
whether he continues a member of the ſtate after this 
act, or whether it deprives him of his right of citizen- 
ſhip? Cicero maintains, that the right of citizenſhip 
continues; becauſe ſuch a delivering up of a member 
is a ſort of donation, and can therefore produce no 
effect without acceptance. And undoubtedly, if we 
keep to the ſtrict notion of delivering up, there can 
be no ſuch act on one part, if there is no acceptance 
on the other part: for the ſtrift notion of delivery im- 
plys acceptance: where there is no acceptance, there 
may be an attempt or endeavour to deliver, but there 
can be no actual delivery. But the queſtion is, whether 
the act of the ſtate, though it cannot be ſtrictly and 
properly called delivery, is not of ſuch a fort, as cuts 
off the right of citizenſhip? Grotius explanes this 
act to be nothing more than a permiſſion to the enemy 
to puniſh the offending member: and as the ſtate by 
ſuch permiſſion does not give any right to the enemy 
over the offending member, but only removes the im- 
pediment, which its own right of territory had laid in 
the way of puniſhment; it cannot by this act be un- 
derſtood to deprive its own member of any right: for 
where no right is given on one ſide, no right can be 
taken away on the other ſide, But this is an imper- 
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ſect deſcription of the act of the ſtate; this act does 
not conſiſt merely in permitting the enemy to puniſh 
him, but in withdrawing protection. Scævola, as he is 
quoted by Grotius, explanes it in this manner, and from 
hence concludes, that the member loſes his right of ci- 
izenſhip, or ceaſes to be a member, whether the enemy 
accepts him or not: becauſe where protection is juſtly 
withdrawn, there can be no right of citizenſhip. We 
may however reply, that the ſtate withdraws its pro- 


for the purpoſe of putting it into the enemys power to 
puniſh the offending member, from whom protection is 
thus withdrawn. In all other reſpects his right to pro- 
tection, which is the foundation of citizenſhip, con- 
tinues. And if this purpoſe does not take place; as it 
does not, where the enemy refuſes to receive him; his 
tight remains entire. 


up one of its members, who has committed no 
crime, in order to preſerve itſelf from being deſtroyed 
by a powerful enemy, depends upon the claims ari- 
ing out of civil union and not upon the law of nations. 
For we are not to enquire here, whether one nation 


nother ? but whether the nation, upon which the de- 
mand is made, can lawfully comply with it? 


&termines, that it has no right to alienate ſuch parts 


as over them, depends upon the original compact, by 

Which they united themſelves to it: and ſince the 
' Grot, I. II. C. XXV. $11IT, m L. II. C.VI. 5 IV. V. VII. 

fect terms 


tection only for a certain purpoſe, and not abſolutely; 


How far it would be 12 for a ſtate to deliver 


en juſtify itſelf in making ſuch a demand upon a- 


In ſpeaking of the power of a ſociety over a whole 
province or any other conſiderable part of it, xGrotius 


Without their conſent. For the right, which the ſociety 
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upon the plea of neceſſity, to cut ſuch part off from the 
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terms of this compact are, that they will pay allegiance 
to the ſociety in return for protection; they cannot be 
underſtood to have given the ſociety by this act a right 
to cut them off from it cauſeleſsly, and to put then 
under the juriſdiction of any other ſociety : becauſs if 
the ſociety has this right, the correſponding obligation 
of the parts muſt be, not only an obligation to be d. 
reed by the will of the ſociety in return for protection, 
but even to obey the ſociety, where their obedience 
would put them out of its protection. He determines in 
like manner, that a part cannot transfer its allegiance 
to another ſociety without the conſent of the ſociety, d 
which it is a part. Neceſſity however would juſtify the 
part in thus transferring its allegiance : becauſe the ſo. 
cial compact, like all other compacts, admits of the 
equitable exception of neceſſity. pan as 

But here Grotius adds, that the part has in this we 
ſpect a fuller right than the whole. Neceſſity, by fuper- 
ſeding the obligation of the ſocial compact, ſuperſedes 
all civil juriſdiction. The part therefore, in theſe cir 
cumſtances, is under no other obligation towards the 
whole, than it would have been in a ſtate of nature; 
where there is no ſuch relation of part and whole, d 
ſubject and ſociety, and conſequently no obligation d 


one towards the other. But if this is the effect of ne-. he * 
ceſſity, if it reduces things to the ſtate of nature, and biet 
ſo leaves no civil juriſdiction; the ſociety can have 10 ſen it 
extraordinary authority over any part of it, groundel this, | 


general body, and to place it under a new and foreig 
juriſdiction. Neceſſity, inſtead of giving the ſocieſ 
ſuch an extraordinary authority, puts an end even v0 
its ordinary juriſdiction, 
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[ agree with our author, that neceſſity does not give 
he ſociety ſuch an extraordinary authority. But he 
ems to be miſtaken in ſuppoſing, that neceſſity gives 
part a fuller or more extenfive right in reſpect of 
te ſociety, than it gives the ſociety in reſpect of the 
art, For when a part of any ſociety transfers its alle- 
ance, this act, as far as it relates to this particular 
ciety, is only the withdrawing of allegiance. What 
allows this act, or what attends upon it, when the 
art, which ſo withdraws allegiance from one ſociety, 
uts itſelf under the juriſdiction of another, has no re- 
tion to the former fociety. We do indeed call the 
ole act a transfer of allegiance : but what is done 
ſuch a transfer relates to this ſociety no otherwiſe, 
han as allegiance is withdrawn from it. Whether the 
urt puts itſelf under another juriſdiction, by joyning 
elf to ſome other nation, or whether it forms itſelf 
to a nation and ſets up a juriſdiction of its own, or 
hether the ſeveral individuals, that compoſe it, live 
dependently afterwards in a ſtate of nature; the ſo- 
ty, to which the part belonged, is not concerned in 
y of theſe acts. If the part could of right withdraw 
$ allegiance, any of theſe acts will be equally lawful. 

he queſtion therefore about the right of any part of 
ſociety to transfer its allegiance to another ſociety, 

hen it cannot otherwiſe be preſerved, amounts only 

this, whether it has a right in ſuch circumſtances to 

thdraw its allegiance. And if neceſſity by ſuperſe- 

ng the juriſdiction of the ſociety will give it this right; 

e part and the whole are in the ſame condition, or 

we an equal right, in reſpect of one another. For as 

eſſity ſuperſedes the obligation of the part to pay alle- 


ance, fo a like neceſſity will ſuperſede the obligation 
of 
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applyed to a ſingle member of a civil ſociety, who 


of the whole to give protection. Grotius therefore 


defend him, if it would, 
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miſtaken in his concluſion for want of ſtating the 
ſtion properly. He compares what the part doe j 
transferring its allegiance with what the whole dx 
when it alienates the part. Whereas when the pe 
transfers its allegiance, this in reſpect of the ſociety} 
only the withdrawing of allegiance, and ought ther 
fore to be compared with what the whole does, whe 
it withdraws protection. In this compariſon there 
no difference between their reſpective rights: if neceſ 
ty by taking away the obligation of the ſocial compa 
allows the part to withdraw allegiance ; a like 
will upon the ſame principle allow the whole to with 
draw protection. 

This reaſoning may with very little alteration b 


Celli 


though he has committed no crime, is demandedb 
an enemy. Though no perſon has a right to leave d 
ſociety, to which he belongs, unleſs the public eit 
expreſsly or tacitly conſents, that he ſhould leave i 
yet where the ſociety is in ſuch circumſtances, that pn 
teftion, which is the end of ſocial union cannot be ha 
this neceſſity will ſuperſede the obligation of the ſoc 
compact, and will allow him to provide for him 
by quitting the ſociety. A like neceſſity. on the | 
of the ſociety, where it cannot defend itſelf, if it u 
dertakes the defence of ſome particular perſon, who! 
a member of it, will juſtify the withdrawing of pr 
tection. This conduct of the ſociety will appear tl 
more reaſonable, if we obſerve, that it does no di 
mage to the individual : for if the ſociety could not de 
fend itſelf without deſerting him, it certainly could n( 


Bu 
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But the notion of deſerting a ſubject differs from the 
notion of delivering him into the enemys hands. A 
right only to deſert him leaves him at liberty to pro- 
vide for his own ſafety as well as he can. Whereas a 
right to deliver him up implys an obligation on his 
part to ſubmit to be delivered up, though he might be 
able to make his eſcape and to ſecure himſelf, and a 
fight in the ſociety to ſeize him by force and prevent 
him from eſcaping, n it has put n into the enemys 
power. 
The principle, upon which Grotins ſets out in exa- 
mining this queſtion, is, that the ſubject, whom the 
enemy has demanded, is obliged to deliver up himſelf: 
and from hence he deduces a right in the ſociety to 
compel him by force to diſcharge this duty; if he re- 
fuſes to diſcharge it of his own accord. It would in 
effect be to take the point in diſpute for granted, if 
Crotius, when he argues, from the obligation of the 
ſubject to deliver up himſelf, to eſtabliſn the ſocietys 
nght of delivering him up by force, had conſidered 
his obligation as a matter of ſtrict juſtice, which is due 
from the ſubject to the ſociety. For undoubtedly the 
ſociety has a right to compel the ſubject by force to do 
Whatever in ſtrict juſtice it can demand of him. So that 
to lay it down as a firſt principle, that the ſubject is 
under a ſtrict or perfect obligation to deliver up him- 
ſelf, is the ſame as if it had been taken for granted, 
or laid down as a firſt principle, that the ſociety has a 
ri and perfect right to deliver the ſubject by force. 
but Grotius only ſuppoſes, that it is an obligation of 
the imperfect ſort, a duty of humanity or benevolence 


of a multitude to his own ſafety. But if this is only an 


on the part of the ſubject, to prefer the preſervation 


im- 
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enemy, who makes this unreaſonable demand, woul 
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C 
imperfect obligation, we might queſtion, whether the 4 
ſubje& can be compelled to diſcharge it: for in gene. 0 
ral, where a duty is in its own nature of imperfect cb. _ 


ligation, and there is no poſitive law, which has ſo fr ge 
changed the nature of it, as to make it a duty of ſuid 


Juſtice, the law of nature gives no right to compel the _ 
performance of ſuch a duty. To this our author g. fe 
plys, that amongſt equals there is indeed no right to by 
compel any perſon to diſcharge a duty of imperfet * 
obligation; but a ſuperiour can of right compel an in- c 
feriour to the practice of any virtue whatſoever; and * 
this right is neceſſarily included in the notion of ſupe 1 
riority. The ſtate therefore may lawtully deliver i gr 
the ſubject by force, if he refuſes to diſcharge the in- 


perfect duty of delivering up himſelf. I ſhall not inſt 
upon its being uncertain, whether in ſuch a diſtreſſe 
condition of a nation, as is here ſuppoſed, a powerful 


be fatisfyed, if it was complyed with: for though ti 
uncertainty might be urged as a reaſon, why the {ub 
ject is not obliged, even imperfectly, to deliver up him 
ſelf, becauſe by ſuch an act he might ſacrifice his on 
ſafety without preſerving the ſociety; yet the terms 0 
the queſtion exclude the ſuppoſition of fuch an unce 
tainty; ſince the queſtion is not, what the ſociety has 
right to do in order to try, whether it cannot preſers 
itſelf, but what it has a right to do, when a compli 
with the enemys demand is the way and the only vi 
to preſerve it{clf, Nor ſhall I enquire how far the gf 
neral law of benevolence would bind a man to give | 
his own life for the ſake of preſerving a multitude; & 
cauſe this is an enquiry, which is likely to introdv 


much declamation on both ſides and little preciſion © 
eitlet 
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either. And it is the leſs neceſſary to enter into this 
enquiry ; becauſe if we ſuppoſe this firſt principle of 
our author to be true, it will not ſupport his conclu- 
ſion. Civil ſuperiority is a right of prefcribing to the 
members of a ſociety ſuch a conduct, as is conducive 
to the general good, and of enforcing what is ſo pre- 
ſcribed. We muſt therefore allow, that where any duty, 
which is naturally of imperfe& obligation, appears to 
the public wiſdom to be condueive to this end, a 
civil fociety has an authority derived from the ſocial 
compact to preſcribe this duty by poſitive law: 
and when it is thus preſcribed, it becomes a duty of 
ſtrict Juſtice, and the ſubjects may be compelled by 
force to diſcharge it. But though we are ready to allow 
this, I do not fee how Grotius can contend for it, or 
argue from it, conſiſtently with himſelf : becauſe his 
general opinion is, that no civil authority can make uſe 
of force to compel the practice of any duties, that are 
of the imperfe& ſort, and particularly to compel the 
practice of benevolence. His conſiſtency however is not 
the matter now in hand. If the principle itſelf is true, 
he may argue from it in this queſtion, notwithſtand- 
ing he elſewhere contradicts it, provided he argues 
from it rightly, But this is the point, in which he fails. 
A civil ſociety has authority to preſcribe duties of im- 
perfect obligation, and then to compel the ſubjects to 
obſerve them. But they muſt be firſt preſcribed by po- 
ſitive laws, before ſuch compulſion can of right be 
made uſe of: for till poſitive laws have made them du- 
ties of perfect obligation, they continue to be, what 
they were naturally, duties of imperfect obligation, and 
cannot be exacted by force. If therefore our authors 
reaſon, upon which he endeavours to eſtabliſh the 
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right of a civil ſociety to deliver up one of its innocent 
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members to an enemy, that demands him, will eſtabliſh 
this fight at all, it can only be in thoſe ſocieties, if there 
are any ſuch, which have preſcribed by poſitive laws, 
that any ſubject, who is thus demanded by an enetny, 
ſhall deliver himfelf up. You may ſay, that a command 
of the public, which is given at the very time, will ſtand 
in the place of a law, and that, if the ſociety has a 
right to eſtabliſh a poſitive law for this purpoſe, it has 
an equal right to give an occaſional command for the 
ſame purpoſe. But this is a miſtake: for what is en. 
joyned by law relates equally to all the members of 
civil ſociety, ſo as to lay the fame burden upon all in 
general: and it is merely accidental, if the law, when 
it comes to be put into execution, ſhoald affect only 
one member in particular: it had no view to him in 
particular, but was deſigned to affect all alike, whenever 
they ſhall happen to be in the ſame circumſtances, that 
he i But the burden, that arifes from an occaſional 
command, is originally deſigned to be laid upon one 
only: and without a freſh command the like burden 
will not fall upon any others, even though their cit- 
cumſtances ſhould happen to be the fame with hs. 
Now each member is obliged by the ſocial compact to 
joyn with the reſt in ſapporting the ſfate and in ad. 
vancing its welfare. But this compact does not bind 
an one member to purſue theſe ends alone, and con 
ſequently does not give the ſtate any authority to pre- 
ſcribe, that any one member ſhall purſue theſe ends 
by ſuch occaſional commands as oblige him in pat 


ticular, and produce no obligation upon the other 
nembers, even though they ſhould come into tht 


ſame circumſtances, In military ſervice a ſoldier * 
indee 
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indeed be ordered by his commanding, officer to a poſt, 
which he cannot defend without the hazard, or rather 
without the probable loſs, of his life. This appears at 
firſt fight to be an occaſional command of much the 
{ame ſort with the command, that we have been ſpeak» 
ing of. But a little attention will ſhew us the difſe · 
rence between them. All the members of a civil ſo- 
ciety, WhO have voluntarily engaged to perform mili- 
tary ſervice, are ſubject to the military laws of it, 
which, however they may be diſtinguiſhed by name, 
are part of the civil law. Theſe members therefore are 
all of them obliged, as occaſion requires, to hazard 
their lives in the ſame manner by maintaining ſuch 
poſts, as they are ordered to. And what the command- 
ing officer does by ordering any particular perſon to 
a poſt of certain danger, is only a particular applica- 
ton of this general law. Thus the occaſional com- 
mand, which is given to an innocent member of a ci- 


ſounded in any previous law, which would extend in 
ice circumſtances to all the other members, bur is in 
the original deſign of it confined to him in particular, 
Whereas what may be called occaſional commands of 
luperiour military officers are in effect only the occaſio- 
nal applications of ſuch a general law to one particular 
perſon, as in its original deſign extends to all, who 
ſhall ever be in the ſame circumſtances, that he is in. 
The topics, that are commonly made uſe of in this 
Queſtion, are, on ane fide, that every perſon conſents 
to become a member of a civil ſociety. with a view to 
lis own benefit, and on the other ſide, that every 
member of a civil ſociety is obliged to promote the 
benefit of the whole. But whilſt I think, that a nation 


vil ſociety, to deliver himſelf up to an enemy, is not 
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has no right to deliver up an innocent member to n bet 
abſol 


enemy, and that the member demanded by the enemy 
is not obliged to deliver up himſelf, 1 do not thiak, 
that the firſt of theſe topics will eſtabliſh the truth of I ſha 
this opinion. For the private view, which a man ha whicl 
to his own intereſt, when he enters into a civil ſociety, Meer. 
is not the proper meaſure of the ſocietys right over non 
him, or of his duty towards it, after he is become: Henne 
member. The ſocial compact is a bargain between him mem 
and the ſociety : and in this bargain, as in all others, ben 
the mutual rights and obligations, which are produced and t. 
by it, are not determined by the particular view or pur- mem 
pole, which led one of the parties to agree to it. The WM" Is t 
rights and obligations depend upon the mutual agree- of nal 


blig 


ment of both the parties, and conſequently cannot be XI 
ſettled without conſidering the views of both. A MW" b 
member of any ſtate might deſign to advance his own (0es: 
particular benefit by becoming a member: but the fo- * 
ciety no otherwiſe conſents to this deſign, and no te * 
otherwiſe eſtabliſhes it into a right on his part, or ob- als Ta 
lives itſelf to concur with him in it, than upon condi: memt 
tion of his conſenting to ſecure and advance the general But 
good. Whatever extenſive views therefore he miglt te 5 
have of obtaining his own benefit; the extent of his wilt 
right to purſue it, as he is a member of the ſociety and uled 
under the obligation of the ſocial compact, will de- WM ne 
pend upon the limitation, which ariſes from this com. "mam 
pact, and reſpects the ſecurity and good of the whole. 71 
The other topic however, which is commonly made 2 3 
uſe of on the contrary fide of this queſtion, will not 3 

; ow t 
prove, that the ſtate has a right to deliver up an inno- Fa 
cent member to an enemy, who demands him. He 1s Irmer 


obliged, as he is a member of the ſociety, to promote 


the AT 
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he benefit of the whole. But this obligation is not 
ſolute or unconditional. The benefit, which he is 
bliged to promote, is a benefit, in which he is to have 
ſhare in common with all the other members, and 
which they according to the reſpective duties of their 
everal ſtations are obliged to aſſiſt in promoting in com- 
mon with him. And ſuch an obligation on his part 
cannot give the ſociety, which conſiſts of all the other 
members, a right to compel him to advance or ſecure 
z benefit, in which he cannot poſſibly have any ſhare, 
and towards the advancing. and ſecuring of which no 
member, beſides himſelf, contributes any thing. But 
t is time to leave this digreſſion and return to the law 
of nations. 2 

XIII. ? The ſeveral members of a civil ſociety are par- Members 
ties by the la w of nations in any injury, that the ſociety of a nati- 
does: for this law conſiders ſuch a ſociety as one col- eee 
ve perſon: and conſequently an injury, which is for inju- 
the act of this collective perſon, muſt in the view of 12 
als law be the concurrent act of its ſeveral parts or 
members. | 

But in a perfect democracy the act of the nation is 
he immediate and direct act only of the majority; 
vhilſt the minority of the members, who are over- 
ruled by the majority, diſſent from it. And in like 
manner the act of a nation under other forms of go- 
vernment is the immediate and direct act of the ſu- 
preme governours ; whilſt the ſubjects either know 
thing, of what is done, or contribute nothing to- 
Vards it by their conſent, or perhaps diſapprove of it. 
How therefore can the law of nations be the ſame, as 
0 the matter of it, with the law of nature: ſince the 
mer law makes thoſe parties in an injury, who have 
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never immediately or dire&ty-. conſented to it, or Ml c | 
whoſe conſent was of no moment io producing, it? mY 
What we have elſewhere faid about the obligation of 
civil laws will help to explane this matter. No perſon * 
is naturally obliged to any thing, beyond what the 


law of nature preſcribes, without his own conſent, But 11 
in a civil ſociety the ſeveral members are obliged by Wo 
the civil laws of it; though theſe laws differ in the , 
matter of them, from the law of nature, and are eſta- "M 


bliſhed in a perfect democracy by the majority, without 
the direct or immediate conſent, or rather againſt the e 
immediate and direct declaration, of the minority. For 


thoſe members, who are in the minority, have, in the * 
ſocial compact, which made them parts of the ſocietj ¶ hoe 
conſented to be concluded by the general act of te a. 
whole, which, if all and each of the members do no vi 
concur, is the act of the majority: and this remote c eg 
indirect conſent will naturally make the act of the ma: * 
jority their own, without their immediate and direct Buy 
concurrence. Under other forms of civil government... . 
there is a farther a& of conſent, beſides that, whic . 
joyned the ſeveral individuals into one civil ſociety N 
this ſociety, after it is formed, agrees to veſt the ſu bm! 
preme civil power in certain governours, or to T * ob 
theſe governours authority to act for the whole. Afi... 


what ſuch governours do, in their reſpective depart 
ments, is, in conſequence of this remote and indir 
conſent of the ſociety, the act of the ſociety itſelf, an 
of all the members of which it conſiſts. Theſe co 
Pacts may in the firſt inſtance be called private ones 
reſpect of the great body of mankind: they are ma 
within the fociery itſelf, and others, who are not pal 
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of the ſociety, are neither obliged nor have any right 
to take notice of them. But they become public by 
the general conſent of mankind to conſider evety civil 
ſociety in the ſame light, in which the ſeveral metnbers 
of each ſociety conſider it, as one collective perſon, that 
c under the direction of the conſtitutional governours 
nd that acts by theſe governours. This general con- 
knt is the foundation of the law of nations : and in 
onſequence of ſuch conſent, what is done by any civil 
bciety, or by the conſtitutional governours of it, be- 
omes, in the view of the law of nations, the joynt act 
o the ſeveral members, even of thoſe members, who 
kve not directly or immediately concurred in the 
i: becauſe by the compact, which eſtabliſhed the 
ivil conſtitution, they have remotely or indicectly a- 
need to whatever is done by the conſtitutional go- 
rernours, 5 

But an injury lays the perſon, who commits it, un- 
ber "two obligations. One of theſe obligations ariſes 
om the effects, which the injury produces: it does 
damage to thoſe, againſt whom it is committed; and 
rom 15 the authors of it, and the acceſſories to it, 
ze obliged to make reparation, The other obligation 
Tiles from the guilt of the perſon, who commits it, 
lit is, from his diſpoſition to do harm: this diſpoſi- 
Ion lays him under an obligation to ſubmit to puniſh- 
ent, and gives others a right to inflict it. Where ah 
jury therefore is committed by a nation; the colle- 
ive perſon of the nation is bound to make reparation 
Ir damages; and as far as it appears to have had any 
Malicious deſign of doing harm, it is likewiſe liable to 
nſhmenr, But it is neceſſary to enquire, whether all 
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ſociety does, in both theſe reſpects; ſo that the injure 


the guilt of the public. 


has, to any law of nations, which is poſitive as tot 
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and each of the members of a civil ſociety are by th 
law of nations deemed parties to the injury, which the 


nation has a demand upon each of them to make re. 
paration for the damage, that has been done, and may 
likewiſe infli t puniſhment upon them ſeparately f 


We have elſewhere ſhewn, that every fault, thou 
it is of the loweſt ſort, will produce an obligation t 
make reparation, and that thoſe, who are in the lonel 
degree acceſſories to an injury are involved in this obi 
pation. Thus far therefore the law of nations will be: 
natural law, if, in conſequence of the general conſe 
of mankind to conſider nations as collective perſon 
it charges an injury, which has been done by the put 
lic, upon the ſeveral members of the ſociety, who a 
parts of the collective perſon ; whether they immed 
ately and directly conſented to it or not. There! 
therefore no occaſion to have recourſe, as * Grot 


matter of it, in order to make the goods of the me 
bers of a ſociety anſwerable for the damages, that ha 
been done by the ſociety itſelf or by the civil gover 
ours of it. | 

But puniſhment is not juſt, where there is no gul 
nor can any act of conſent make it juſt by the law 
nature, except ſuch an act of conſent, as is an © 
dence of a malicious temper, or of a diſpoſition to 
harm. Now the conſent, which makes all and each 
the members of a civil ſociety partics in an injury, . 
the ſociety does, is only remote and indirect. All a 


See B. I. C. XVII. (XIV. L. III. c. II. 5 l. 


 Grot. L. II. C. XXI. S VII. 
(3 


C. IX. NATURAL LAW. 


each have conſented immediately and directly to be 
concluded by the act of the majority, or of the go- 
verning part. In this conſent there is no guilt, or no 


B. l 


by the 
ich the 


Injured 

* evidence of a diſpoſition to do harm: becauſe a civil 
nd may ſociety is formed for ſuch purpoſes, as are innocent in 
ely { teſpect of the great body of mankind. And what- 


ever malice or diſpoſition to do harm may be eviden- 
ced by any act of the majority, or of the governing 
part; the minority, or the ſubjects, conſent to this act 
only remotely and indirectly. But a remote or indirect 


thoug 
ation tC 


e lowel 


nis OM conſent, which is inferred only from the ſocial com- 
ill be! pact, cannot conſiſtently with the law of nature be 
cone deemed an evidence of a diſpoſition to do harm. The 
perfor law of nations therefore, which is nothing elſe but the 
he pull a of nature applyed to the collective perſons of civil 
who a ſocieties, will not allow the minority, or the ſubjects, 


to be puniſhed ſeparately, for what is done by the ſo- 


imme 

There i cicty or by the civil governours, either againſt their 
Gro immediate and direct conſent, or at leaſt without it. 
sto All and each of the members are fo far parties in an 
e me injury, which is committed by the ſociety, as to be 
hat ha ſeparately obliged to make reparation of damages: but 


thoſe only, who are the authors of the injury, or 
have made themſelves parties to it by their immediate 
and direct conſent, can juſtly be puniſhed for it ſepa- 
tately. In the mean time the law of nations conſi- 
dering the whole ſociety as one collective perſon allows 
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as argue any guilt, or are evidences of a diſpoſition to 
do harm. And though the innocent members cannot 
jultly be puniſhed ſeparately -for the guilt of the pub- 
lic, yet in the puniſhment of the public they will 
be ſufferers. Nothing can juſtly be taken from them, 
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this collective perſon to be puniſhed for ſuch injories, 
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tion may the ſame manner as the law, of nature allows indivi- 


lawfully 
aſſiſt ano- 
ther in 
War. 


to the party, which has a juſt cauſe of war, but ma) 
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which they have a right to, as they are indivi. 
duals : but when the ſociety is deprived of what be. 
longed to it as a ſociety, the innocent members will 
ſhare in the loſs, in conſequence of their accidental 
connection with the ſociety. - ® Grotius has mentioned 
ſeveral ways in which a nation may be puniſhed, Firk;, 
he ſays, it may be puniſhed' by being diſſolved; which 
puts an end to the exiſtence of a nation, as death puts 
an end to the preſent exiſtence of individuals. A ſe- 
cond way of puniſhing a nation is by reducing it to 
2 province, which he compares with puniſhing an in- 
dividual by ſervitude. Or thirdly a nation may be pu- 
niſhed by depriving it of its public goods, ſuch as the 
walls of its towns, its naval ſtores, or ſhips of wat, 
or arms, or treaſure; and this fort of puniſhment 
he.compares with the confiſcation of the goods of, an 
individual. The innocent members of the ſociety vil 
probably be in a worſe ſituation than they were before, 
or will be loſers; when the ſociety is puniſhed in any 


of theſe ways. But what they thus ſuffer from their 


accidental connection with the ſociety, is no more to be 
reckoned a.puniſhment, than what one individual fot- 
fers by means of his accidental connection with another 


individual, who has committed 4 crime and is pupils 


ed for it. 
XIV. Tbe law of nations > Thad civil e 


duals, to aſſiſt one another in war: and whatever makes 
a war juſt in reſpect af the principal nation, will make 
it juſt like wiſe in reſpect of the aſſiſtant nations. 
Where two nations are at war, the law of . nations 
will not only allo a third nation to give its: aſſiſtance 
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even enjoyn this conduct as a matter of benevolence 
or humanity, if this party is too weak to do itſelf 
juſtice, and is in danger of being unjuſtly oppreſſed. 
Bat the duty of benevelenve amongſt nations, as well as 
amongſt individuals, is of the imperſel@! ſort, and ad- 
mits of prudential con ſiderations; provided theſe confi-- 
derations are tempered with honeſty and ſincerity. A 
an individual is not obliged to undo himſelf by⸗ 
lis kindneſs towards others; ſo no nation is obliged to 
ruin its own affairs by entering into a war in favour of 
mother. 8 he: Ng 
Expreſs compacts will give one nation a perfect 
right to demand the aſſiſtance of another. But theſe - 
compacts muſt be ſo conſtrued as to make them con- 
ſtent with the law of nature. A nation can no 
more bind itſelf by compact, than an individuat could. 
to do what the law of nature forbids; ſuch compacts 
are void, as far as the matter of them is unlawful :- 
ad conſequently no compact of alliance will” oblige” 
any nation to aſſiſt another in war, if the war 1s 
unjuſt. 79 | =: 
There is ſome room to doubt, whether unſocial 
and tyrannical injuries, which the fubje&ts of one na- 
uon receive from their civil governours, will juſtify” 
other nation in making war upon thoſe governours: 
becauſe by the law of nations every nation is one en- 
tire and diftin&t body having an excluſive juriſdiction 5 
of its own, and no other nation can of right take 
notice of any thing, which paſſes within. it, and relates 
only to its own member Upon this accoùnt J can- 
not agree with »Grotius, that a war undertaken by a 
foreign nation in defence of the injure ſabjects will 
bid. 5 VAL." £2 Rel d 2961 F 
py: VNR 13-1999 be 
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be juſt, even though the ſubjects had in thoſe cir- 
cumſtances no right to make war for themſelves. If no 
foreign nation has any right to take notice of what 
paſſes between the ſubjects and the governours of ano- 
ther nation; the injuries, which the ſubjects ſuffer from 
the governours, can no otherwiſe juſtify a foreign nation 
in making war for the redreſs of thoſe injuries, than 
as they are brought under its notice by a requeſt 
from the ſubjefts. And it the ſubjects have no right 
of reſiſting the governours, where they are thus in- 
jured, they can have no right to make this requeſt; 
becauſe they, who cannot lawfully make war by. them- 
ſelves, cannot lawfully employ another to make war 
tor them. Grotius replys here, that where any perſon 
cannot lawfully do an a& upon account of ſome im- 
pediment, which is merely perſonal and does not ariſe 
out of the nature of the act itſelf; this act, if it will 
be beneficial to the perſon, who is fo hindered from 
doing it, may lawfully be done by ſome other perſon, 
who is not under the ſame impediment. Thus a minor 
is hindered by the perſonal impediment of his non-age 
from going to law for himſelf; but his guardian, who 
is not under the ſame impediment, may go to law for 
him. And in the cafe now before us, the impediment, 
which makes it unlawful, if it is unlawful, for ſubjects 
to make war m defence of themſelves againft the ty- 
ranny of their governours, is merely perſonal, and 
does not ariſe out of the nature of the act: for in 
general an injury is a juſtifyable cauſe of war; and it 1 
nothing but the merely perſonal relation between the 
ſubjects and their governours, that can be ſuppoſed to 
render ſuch a war unlawful to them. But the general 


principle, upon which our author here proceeds, cab. 
not 
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not be applyed to this queſtion without a reſtriction. 
Where one perſon cannot do an act upon account of 
ſome impediment, which is merely perſonal; it is no 
otherwiſe Jawful for another perſon, who is not re- 
ſtrained by the ſame impediment, to do this act for 
him, than upon a ſuppoſition, that this other perſon 
is not reſtrained by ſome other impediment. If the 


ſubjects in any nation could not lawfully reſiſt the in- 


juries of their governours, the impediment, which 
makes ſuch reſiſtance unlawful, would indeed be mere- 
ly perſonal; and a foreign nation is not reſtrained from 
making war in their behalf by the fame impediment. 


But there 1s another impediment in the way of this - 


foreign nation: it is reſtrained by the law of nations 
from taking notice of any thing, that paſſes in a ſo- 
ciety, which is diſtinct from it, and has a juriſdiction 
within itſelf. This impediment cannot be removed 
without the requeſt of the injured ſubjeRs : and ſuch a 
requeſt could not lawfully be made, if the ſub- 
jects had no right of reſiſtance: for here their perſo- 
nal impediment takes place, and what they cannot 
lawfully do for themſelves, they cannot authorize 
another to do for them. Thus the law of nations hin- 
ders the foreign nation from taking up arms for the 
injured ſubjects upon its own motion; and if the ſub- 
jets have no right of reſiſtance, there would be a 
perſonal impediment in their way, which would hinder 
them from calling it in to make war for them. 

But upon ſuppoſition, that the injured ſubjects in any 
ſociety have a right to reſiſt the tyranny of the civil 
govemours; as theſe ſubjects will have a right to make 
war for themſelves, ſo they will likewiſe have a right 
to ſolicit and to procure all the aſſiſtance, that they 

can 
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ean. And when a foreign nation is thus ſoffcited to 
give them its aſſiſtante, the law of nations will not 
ſtand in its way. For this law regards civil ſocieties 
omy ſo far as they are collk@ive bodies of men united 
by a fociaFeompat; and inveſted by means of this com. 
pact” with *ctvil juriſdiction.” But the ſubjects have then 


only a right of reſiſtance, wheti the ſocial compact is bro- 


ken, or in ſach caſes, as civil juriſdiction does not reach, 
The law of nations therefore takes no notice of theſe 
caſes : they only fall under the notice of the mere law 
of nature; and this law will not hinder any perſon 
from giving aſſiſtance to any other, who is injured. 
XV. We have * ſcen, that a ſolemn war is called a 
juſt one according to the law of nations, becauſe it 
comes up to the higheſt notion of war, in the view of 
the law of nature applyed to civil ſocieties as to moral 
perſons, or is a perfectly public war; and not becauſe 
it produces any effects of right by a poſitive law of 


nations. The peculiar effects, which Y Grotius ſup- 


poſes to be confined to a folemn war, and to ariſe out 
of ſuch a poſitive law, are impunity for what is done 
and property in what is taken. If we would endeavour 
to juſtify "alk, that nations do in war, and all the 
claims, that they pretend to derive from it; we muſt 
indeed have recourſe to a poſitive law of nations, which 
is not only different from the law of nature, but con- 
trary to it. But inſtead of forming a law out of their 
practice, in order to Juſtify” the practice itſelf, it is 
more reaſonable to enquire how far theſe two effects 
are produted by the only law of nations, that has any 
real foundation, that is; by the law of nature, as it is 
applyed by poſitive conſent to the eollective perſons of 


See FX. L. III. C IV. FI. C. vI. $1. 


civil 
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civil ſocieties. And perhaps in the coutſe of this en- 
quiry we ſhall find, that theſe effects, as far as they ate 
conſiſtent with reaſon, are not Spaß to ſolemn van 
onl Ji 
The law of nature has not. vrecifely 8 — 
far an individual is allowed to make uſe of force, either 
to defend himſelf againſt. an injury, which is attempt- 
ed; or to obtain reparation, of damages, where he, 
who did the damages, refuſes to make reparation; or 
to bring an offender to juſt puniſhment, where he 
holds out againſt it. What we can collect from this 
law is ly this general rule, that ſuch. uſe of force, 
as is neceſſary for obtaining theſe ends, is not for - 
bidden. If inſtead of ſuppoſing one individual to be 
acting againſt another in the purſuit. of theſe ends, e 
ſuppole a number of individuals to be. eccafionally- 
combined on each ſide, the rule will Qlill. be the fame; 
whatever one individual might lawfully. do againſt a- 
nother; a number of 2 24 0 on one fide may law- 
fully do the- ſame againſt a number of individuals on- 
the other ſide. The difference, between two ſuch par- 
ties of individuals and two nations, depends upon the- 
poſitive, and general conſent, of mankind to conſider : 
every nation as a collective perſon or moral agent. Ia 
a number of individuals, who occaſionally combine to- 
gether, no one is a party in any act, unleſs. he conſents 
to it — joyns in it immediately and directly: whereas 


by the law of nations each of the members of a nation 
is a party in the act of the ſupreme. governours, with-- 


out ſuch immediate and direct conſent, Upon this prin- 


ciple a whole nation and each of its members may law 


fully be treated as enemies in a public war. But it does 
: Grot, * III. C. I. FII. 4 7 
not 
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not follow from hence, that all the members may be 
lawfully treated alike : though we may lawfully kill 
fome of them, it does not follow, that we may law. 
fully kill any of them without diſtinction. For the 
general rule, which is derived out of the law of natore, 
is ſtill the fame: no other uſe of force is lawful, be- 
fides what is * neceflary. We have therefore no right |} 
ro take away the lives of thofe parts or members of follc 


the adverſe nation, that we can get into our power, act 
without proceeding to this extreme uſe of force. The The 
law of nature does not forbid the killing of thoſe, who natic 
are actually in arms againſt us, and cannot be reduced of n 
into our power by any other means. Bur if an army, treat 
or any ſmall parties of an army, come into the terri- Wl our 
rories of the enemy, notwithſtanding they are at li- princ 
berry to treat the inhabitants, who are not in arms, 4 dent 
enemies, yet they have not a general liberty to kill T 
them. The plane reaſon, why they have not this ge- ſons, 
neral liberty, is, becauſe the death of the inhabitants, they 
who are not in arms, is not neceſſary for obtaining the are 1 


juſt ends of war: and all harm, which exceeds what is WW the n 
neceſſary, is cauſeleſs harm. Even they, who ate in neceſ 
arms, whether they are the ftanding armed force of bur p 
the hoſtile nation, or any of the other members of ir, I low | 
who arm themſelves occaſionally; cannot lawfully be WW into 
killed, if they quit their arms, and furrender their per- | 
ſons. It may be neceſſary, when they are thus in our 
power, to guard againſt any future oppofition, that 
they might make to us, by taking their arms from 
them; or by compelling them to give fecuriry, that 
they will not bear arms againſt us for a certain time, 
or during the continuance of the prefent war; or by 


* Geot, L. III. C. XI. 5 Il. b Grot ibid. {1X X. XII. 
| | making 
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e making them priſoners. But if their lite can be ſpared, 
U without defeating the juſt ends of war, we have no 
> right to take it away. In the ſiege of a town, many 
2 of the inhabitants, ho are not in arms, may happen 
e to be killed. This is ſuch a chance of war, as the law 
e. of nature will excuſe. For if the act of beſieging the 
hte WM town is Jawful, the accidental conſequences, which 
follow from taking the neceſſary ſteps to carry on this 
act effectually, are not chargeable upon the beſiegers. 
The inhabitants, as they are members of the adverſe 
nation, may be treated as enemies: and though the law 
of nature would forbid this harſher kind of hoſtile 
treatment, if there was an opportunity of obtaining 
our lawful purpoſe without it; yet where it was not 
principally deſigned, and was made neceſſary by acci- 
dent, this law does not condemn it. 

The exceptions to this rule of not killing thoſe per- 
ſons, who never were in arms at all, or who, though 
they have been in arms, have ſurrendered themſelves, 
ae very few. If they are conſidered as members of 
the nation, with which we are at war, nothing more is 
neceſſary in the firſt inſtance, than to get them into 
our power, The law of nature therefore will not al- 
low us to go-farther. But if they, whom we thus ger 
into our power, have been guilty of any previous 
crime, for which they deſerve death, this law does not 
forbid us to infuct this puniſhment, any more than if 
they and we were members of no ſociety- at all, but 
vere (till in the original ſtate of nature, 

© The obſtinacy of holding out long in a ſiege is not 
one of theſe crimes: for a diſcharge of their duty to- 
vards their own nation is not in its own nature a crime 

* Ibid. & XVI. 


againſt 
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againſt the other. There might perhaps be ſome ad. 
vantage in putting a garriſon to the ſword for holding 
out long: as ſuch an example might be @ means 0 
deter others from giving the beſiegets the ſame trouble 
But neither this, nor any other motive of mere utility, 
will render it juſt to take away the lives of thoſe, who 
are in our power, and have not deſerved to loſe them 
Neither is retaliation a juſtifyble cauſe for killing pri. 
ners of war: though our adverſaries ſhould hay 
killed the priſoners, whom they have taken from us, thi 
will not juſtify us in killing the priſoners, whom: ve 
haye taken from them. The law of nature allous u 
retaliation, only where they, who have done harm, 
are made to ſuffer as much harm as they have done. 
But to kill ſuch priſoners. of war, as are in qur power, 
becauſe the nation, to which they belong, has treated 
our country men in this manner, would be to do ham 
to one perſon, becauſe harm had been done hy an 
ther. An injury, which is done by a nation does in- 
deed communicate itſelf to all the members of tha 
nation; and ſuch a communication of guilt is all. un 
can be pleaded for the retaliation, of which ver have been 
ſpeaking. But * Grotius: very truly replys here; that to 
puniſh. captives or priſoners of war in this manner 
would be to puniſn them in hat is their own as ind. 
viduals: whereas the national guilt can only be com- 
municated to them, as they are members of the of 
fending nation: and conſequently the proper pupil: 
ment of it ſhould only be inflicted on them as they are 
members of the offending nation, and not as they ate 
individuals. If retaliation is not a juſt cauſe for killing I under 
priſoners of war, much leſe will it be a juſt cauſe for Wl teſt. 
* Ibid. 
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killing hoſtages. Thoſe per ſons, who are put into our 
hands as hoſtages, become pledges by their own volun- 
tary act for the performance of ſomething, which their 
nation has engaged to do. But by their own volun- 
tary act they can pledge only what is in their own 
power to diſpoſe of. They may give up their liberty 
33 a ſecurity for the fidelity of their nation: but their 
lives, though they are their on to keep, are not their 
own to diſpoſe of, ESTI cannot be given 
in pledge. 

The reaſon, why the act of akon out Rs in a 
ſiege is no perſonal crime in them, who hold out, has 
already been hinted at. This reaſon will conclude more 
ſtrongly in favour of thoſe, who have only born arms, 
ind have given us no more than the common oppoſition 
of war. The members of a civil ſociety are obliged in 
general, and thoſe members, that have engaged them- 
ſelves in the military ſervice of it, are obliged in parti- 
cular, to take up arms and to fight for it at the com- 
mand of. the conſtitutional governours, in the defence 
and ſupport of its rights againſt its enemies from with- 
out, There is no crime in entering into the focial 
compact, from whence the general obligation to bear 
ums for theſe purpoſes is derived. This compact as 
It only binds the ſeveral members of the ſociety to 
purſue the ends of civil union, is innocent in reſpect of 
the reſt of mankind. And if there is no crime in this 
compact, which would bind all the members alike to 
diſcharge the duties of war, there can be no crime in 
4 particular compact, by which ſome of the members 
undertake to diſcharge the fame duties, inſtead. of the 
felt. The conſent, by which the ſubjects in general, or 


the ſoldiery in particular, lay themſelves under. theſe 
YOL. II. M m oblt- 
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obligations, is the only act, that can by the law of na. 
tions be looked upon as a perſonal act of the individuals, 
who bear arms. In conſequence of the general con. 
ſent of mankind to conſider nations as collective per. 
ſons, whatſoever is done by the members of a nation 
at the command of the public or of the conſtitutional 
governours, who ſpeak the ſenſe of the public, is the 


act of the nation: and if the act is unjuſt, the guilt in 


the view of the law of nations is chargeable upon 


the 


nation, and not upon the individual members. I am 


now ſpeaking not of what will juſtify a man, who 


bears arms in war, to his own conſcience, but of what 


will juſtify him to the nation, againſt which he fights 
at the command of the nation, to which he belongs. 


If the war is planely and notoriouſly unjuſt, the obl- 


gation of the ſocial compact, or of any other compa, 
will not juſtify him to his own conſcience: becauſe no 


compact whatſoever can bind him to do, or excuſe 


him 


in doing, what the law of nature forbids. And if he 
was to fight as an independent individual, at his own 
choice and upon his own motion; thoſe, againſt whom 


againſt them in ſuch a war as a perſonal crime. 


he fights, might look upon the act of bearing arm 


But 


when they, with all mankind, have agreed to conſicet 
the ſeveral members of a civil ſociety only as parts 


of a collective perſon, that act under the ditection d 


the common will of ſuch collective perſon; howeve! 
inexcuſable a man, who fights againſt them, migit 
be, in the view of his own conſcience, or of the lai 
of nature, which conſiders him as an individual, the) 
cannot conſiſtently with this agreement, that is, the 


cannot conſiſtently with the law of nations, ch 


arge 
him 
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him with having been guilty of a perſonal crime mere- 

}y upon account of his having fought againſt them. 
Thus far therefore I agree with Grotius, that ſome 
acts are lawful in war by the law of nations, which by 
the law of nature would be unlawful; and that this 
lawfulneſs conſiſts only in impunity, or that it is only 
external in the view of mankind, and not internal in 
the view of conſcience. But though I agree with him 
thus far, 1 differ from him in three particulars. Firſt , 
this impunity does not ariſe from a law ot nations, 
which is purely poſitive, but from the poſitive con- 
ſent of mankind to apply the law of nature to civil ( 
ſocieties, as if each ſociety was a diſtinct moral per- * 
ſon made up of its ſeveral members. For though the | 
law of nations does in this inſtance grant impunity, 
where the law of nature would not grant it; yet this 
difference ariſes only from the difference of the per- 
ſons, to which the ſame law is applyed. The law of 
nature applyed to individual perſons would make it a 
crime, not only in the view of conſcience, but like- 
wiſe in the view mankind, to fight in an unjuſt war. 
But when mankind. have agreed to keep individuals 
out of. ſight, as it were, and to apply this law only 
to collective perſons; they cannot conſiſtently with this 
agreement charge the parts of theſe collective perſons 
with any ſeparate guilt, for what is done under the di- 
rection of the common or collective will. Secondly; this 
unpunity for what is done in war is confined to the acts 
ol the ſeparate members of civil ſocieties, and does not 
extend to the corporate acts of the ſocieties themſelves. 
How far what nations do collectively obtains impunity 
by the law of nations will appear hereafter. But we 
may obſerve here, that, if this law is nothing elſe but 
M m 2 the 
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the law of nature applyed to the collective perſons of 
civil ſocieties, no acts, which could not be done by 
individual perſons conſiſtently with the law of nature, 
can be done by collective perſons conſiſtently with 
the law of nations. Thirdly; Grotius confines the ex- 
ternal lawfulneſs of what is done in a war, which is 
internally unjuſt, to ſolemn, wars only: whereas this 
external lawfulneſs in reſpect of the members of a civil 
ſociety extends to public wars of the imperfect fort, 
to acts of reprizals or to other acts of hoſtility, By 
giving the name of public war to reprizals or other 
acts of hoſtility, which fall ſhort of being ſolemn 
wars, I ſuppoſe the reprizals to be made, or the acts 
of hoſtility to be committed, by the authority of a 
nation, though it has not folemnly declared war. For 
it the members of the nation make reprizals, or com- 
mit acts of hoſtility, without being thus authorized, 
they are not under the protection of the law of nations: 
as they act ſeparately by their own will, ſo they are ſepa- 
rately accountable to the nation, againſt which they act. 

* Priſoners of war are indeed ſometimes killed ; but 
this is no otherwiſe juſtifyable, than as it is made ne- 
ceflary either by themſelves, if they make uſe of force 
againſt thoſe, who have taken them, or by others, 
who make uſe of force in their behalf, and render it 
impoſſible to keep them. And as we may collect from 
the reaſon of the thing, ſo it likewiſe appears from 
common opinion, that nothing but the ſtrongeſt ne- 
ceſſity will juſtify ſuch an act: for the civilized and 
thinking part of 'mankind will hardly be perſuaded 
not to condemn it, till they ſee the abſolute neceſſity 
of it. 


* Grot. L. III. C. XII. $I, 


The 
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The ſame general rule, by which we are to guide 
ourſelves in judging, how far it is lawful to deſtroy the 
perſons of our enemies in a public war, is the rule, by 
which we muſt be guided in judging, how far it is 
lawful to ravage or to waſte their country. If this is 
neceſſary to be done in order to bring about the juſt 
ends of war, it lawfully may be done; but not other- 
wiſe. Thus if the progreſs of an enemy cannot other- 
wiſe be ſtopped, we may deftroy the forage or other 
proviſions, that are in the way: or if towns or villa- 
ges would afford them ſuch poſts, as would give them 
a conſiderable advantage againſt us, and we cannot 
ocherwiſe prevent them from gaining theſe poſts, we 
may deſtroy ſuch towns' or villages. To waſte a coun- 
try, unleſs for ſome ſuch neceſſary reaſons as theſe, is 
cauſeleſs harm. 

Under the notion of waſting or ravaging a country I 
do not include plundering it: this may poſſibly not be 
cauſcleſs harm; becauſe they, who plunder it, may ac- 
quire the goods, which they take from the enemy : 
and if the law of nature will give them property in 
the goods, which are ſo taken; the ſame principle, 


act of taking them. © 

I ſhall not detain the reader here with a particular 
enquiry, how far fraud is lawful in war. The general 
principles, upon which queſtions of this ſort are to be 
determined, have been ſtated * already, 

Theſe rules, which are derived out of the law of 
nature applyed to the collective perſons of civil 
ſocieties, are repreſented by Grotius as temperaments, 
oy which the law of nature qualifies and abates the 
The 5 See B. I. C. XIV. $ LIL IV 
m2: rigour 


upon which ſuch property is acquired, will juſtify che 
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1 1 Hu | orr 
rigour of a purely poſitive law of nations. He grants, & 
chat they are ſuch rules, as a nation muſt obſerve, if Wh 
it regards what is intrinſically juſt ; but contends, that Se 
there is a poſitive Jaw of nations, which allows a greater wy 
licenſe, and gives an extrinſic juſtice to what is done 
in ſolemn wars, though theſe rules are exceeded. We Wu 
have already ſeen, that there is no cauſe, or no legiſla- 1 4 
tive power, by which ſuch a law could be produced or "A 
eſtabliſhed, and may now enquire, whether the effects ay 
of ſuch a law can be traced out in any extraordinary * l 
hcenſe, which is peculiar to ſolemn wars. 4s 

No evidence of ſuch a law appears in the name of OY 
juſt war, which is uſually given to wars of this fort, 0 

whether they are internally juſt or not. For the name E 
of juſt war, as it is appropriated to ſolemn wars, with. WW - 
out regarding the cauſes, upon which they are moved, wy fe 


is not intended to denote any external juſtice, which a 
purely poſitive law of nations allows promiſcuouſly to 
all ſuch wars; it is only intended to denote, that ſuch 
wars are perfect in their kind, or come up to the high- 
eſt notion of a war of nations. | 
In the practice of nations, that are at war with ont 
another, all rules, which ariſe out of the law of naturs, 
are indeed ſometimes exceeded. The ſlaughter, which 
the army of a nation makes amongſt its enemies, is 00 
always confined to thoſe, who are in arms, or to thoſe 
whoſe lives cannot be ſpared conſiſtently with its owl 
ſafety. Sometimes no quarter is given to ſuch as fur 
render themſelves ; when it is not neceſſary to tak 
away their lives. Sometimes priſoners of war are kill 
in cool blood ; when there is no danger of their being 
reſcued, or of their riſing in arms againſt thoſe, wi: 


have taken them, and have them in their power 
Some. 
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Sometimes in what are called military executions, not 
', oaly the inhabitants of an enemys country, who are 


hat ate murdered, but the flaughter is extended to women 


ter and children. But though theſe and other enormities 
a are practiſed in war; it is no conſequence, that there 
q "Wi: any poſitive law of e which makes them 
la- 

lawful, 
hy One evidence, which * Grotius produces of ſuch a 


at) Nu of nature, they meet with no puniſhment amongſt 
nations, and that this general licenſe of tranſgrefling the 
law of nature in war extends to all folemn wars what- 
ever, even to ſuch as are internally unjuſt, in which 
the law of nature is ſo far from allowing outragious 
or unneceſſary force, that it does not allow the uſe of 
any force at all. The uſe of any force in an unjuſt 
war, and the uſe of outragious and unneceſſary force 
in any war, is criminal by the law of nature; and neu- 
tral ſtates, or ſtates, who are not concerned 1n the war, 
might, if this law was the rule, by which nations are 
guided in their conduct towards one another, puniſh 
he offending nation for ſuch criminal uſes: of force. 

But ſince in ſolemn wars theſe criminal uſes of force 
obtain impunity, that is, ſince neutral ſtates do not 
nterpoſe to puniſh a nation that is guilty of them, 
Grotius concludes, that ſuch wars, however unjuſt 
ey may be either in their internal cauſes, or in the 


In the view of nations, which can only be given 
em by ſome purely poſitive law. The principal 
point to be conſidered here is; whether this is only an 
mpunity in fact or whether it is an impunity of 


L. III. C. Iv. S IV. . 
M m 4 right. 


able to bear arms, though they never were in arms, 


aw is, that, however criminal theſe practices are by the 


manner of carrying them on, have an external juſtice 
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right. Though neutral ſtates do not in fact inter. 
poſe to puniſh ſuch uſes of force in war, as are in- 
ternally criminal by the law of nature; it is no conſe- 
quence; that they have no right to interpoſe. There iz 
a prudential reaſon wich will operate in this matter 
as univerſally as a law. Neutral ſtates cannot puniſh 
the injuſtice of what has been done in war without en- 
gaging themſelves in a war with the ſtate, which they 
undertake to puniſh. "And an impunity, which thus 
ariſes in fact from the regard, that every neutral ſtate 
has to its own ſafety, is no evidence of a poſitive law, 
which has grven an external rectitude to whatever i; 
done in folemn war, and has eſtabliſhed a * to ſuch 


impunity. 


Grotius, when he mentions this orndencia reaſon, 
confiders it, not as the immediate cauſe, which te- 
ſtrains neutral ſtares from puniſhing what has been 
done unjuſtly in a ſolemn war, but as a general mo- 
tive, which induced all nations to lay themſelves un- 
der ſuch a reſtraint by à poſitive law. If the regard, 
which neutral ſtates have to their own ſaſety, is the im- 
mediate cauſe of this reſtraint, it is only a reſtraint in 
fact; they are at liberty to judge for themſelves, hon 
far it is conſiſtent with their own ſafety, or conducive 
to their own intereſt, to intermeddle in/ the-quarrels of 
other ſtates, and are farther at liberty to a&'upon this 
judgment, either to intermeddle or not, as they think 
proper. But if it is only a general motive, which in- 
duced all nations to eſtabliſh ſuch a reſtraint by a poſi 
tive law; they will then be under a reſtraint of right; 
and whatever their own, intereſt may either allow of o 
recommend,' they will be obliged to overlook what- 
ever is done by other nations in a ſolemn war, whe 
ther it 15 internally juſt or not. 


Whill 
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Whilſt a war is depending, which either is natu- 
rally unjuſt in the cauſes of it, or is carried on by 
ſuch outragious and unneceſſary acts of violence, as 


are naturally unjuſt; there can be no doubt about the 


right of a neutral ſtate to declare to the wrong doers, 
that it will join with the ſufferers, or about its right 
to put this declaration in execution; unleſs the unjuſt 
war is put an end to, or the unjuſt means of carrying 
it on are corrected. The civil governours of a neutral 
ſociety: may indeed in one reſpect be ſaid to be re- 
ſtrained of right by what I have here called a pruden- 
tial reaſon. They are obliged of right not to hazard 
the ſafety of their on ſociety in the quarrel of another. 
But this reſtraint ariſes naturally from ſocial union, 
and from the truſt, which is committed to ſuch gover- 
nours, and not from any poſitive law of nations; it 
is an obligation, which regards their own- ſociety only, 
and has no relation at all to any other civil ſociety 
whatſoever, | 

am aware, that the interpoſition of a neutral ſtate, 
whilſt a war ſubſiſts, to check what is done in it a- 


günſt the rules of natural juſtice, is capable of being 


conſidered rather as a defence of the ſufferers, than as 
a puniſhment of the offenders. But it is not worth the 
while to debate, which of theſe two is the true nature 


and primary intention of ſuch. an interpoſition. For it 


we allow it to be only a defence of the ſufferers, it will 
de an evidence, that there is no poſitive law of nations, 
which gives an external juſtice to whatever is done in 
4 ſolemn, war. If there was any ſuch, law, nothing, 
which a nation ſuffers in a folemn war, could be ex- 
ternally unjuſt in the view of other nations; and con- 
lequently no neutral ſtate could conſiſtently with ſuch 
a law interpoſe to defend the ſufferers, Since no perſon 


can 
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can law fully be defended againſt what he ſuffers juſtly; 
it would be as contrary to the notion of this external 
juſtice, to defend thoſe, who ſuffer in a ſolemn war 
what is inconſiſtent with natural or internal juſtice, as 
to puniſh thoſe, who in ſuch a war do what is incon- 
ſiſtent with it. 

After a war is ended by the conſent of the parties, 
who were concerned in it, there is ſome appearance of 
a law, which reſtrains neutral ſtates from taking no- 
rice of what has been unjuſtly done on either fide, 
whilſt the war laſted. It would in the common opi- 
nion of mankind be thought no very juſtifyable reaſon, 
why one nation ſhould make war upon another, that 
the latter had done ſomething unjuſtly in ſome war 
with a third nation, which is now at an end, and in 
which the former, whilſt it laſted, was no way inte: 
reſted. But there is no occaſion to have recourſe here 
to a poſitive law of nations. The law of nature favours 
peace, and will therefore readily preſume, that no in- 
juſtice has been done, or that all injuſtice which has 
Leen done, is made amends for, where the parties, 
who were Concerned in a quarrel, have adjuſted the 
matter, that was in diſpute between them, to their 
own fatisfaction, Grotius mentions another reaſon, 
why neutral ſtates have no right, after a war 1s over, 
to take notice of any natural injuſtice, that has been 
done in it on either ſide. But it is a reaſon, which is 
founded in nature, and will operate as a law without 
the aid of poſitive inſtitution. When the parties in 4 
war are reconciled to one another, ſo that no complaint 
is made on either ſide; neutral ſtates cannot have ſuch 
evidence of what has been unjuſtly done in the war, 25 


will warrant them to inflict puniſhment for what has 
been 
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deen ſo done. The ſame hurt, which would be cauſe- 
leſs and unjuſt by the law of nature, if it was done 
even in war deſignedly or out of choice, is allowed of 
by this law, if it was accidental or neceſſary. With- 
out a fuller and clearer inſight therefore, than neutral 
nations can have into the cauſes and occaſions of what 
has been done in a war, after the parties in it are a- 
oreed, they cannot determine, whether it has crimi- 
rally exceeded what the law of nature allows of, and 
u puniſhable or not. 

But whether the 1 impunity for what a nation does in 
war is an impunity in right or only in fact, it does 
not ſeem in the practice of mankind to be peculiar to 
folemn wars. For it is as unuſual for neutral ſtates, 
which are not concerned in a quarrel between two na- 
tions, to puniſh either of them for what has been done, 
when the war, which they make upon one another, is 
imperfect, as when it is begun with the ſolemnity of 
2 declaration. 

The ſecond evidence, that Grotius produces, of a 
purely poſitive law of nations is, that in ſolemn wars 
ſome practices are not allowable, which the law of na- 
ture does not forbid. 'The law of nature, where it al- 
lows us to take away the life of any perſon, preſcribes, 
lays Grotius, no particular manner of killing him, 
but leaves it indifferent, whether we kill him by ſome 
open means, which he may be aware of, or by the ſe- 
cret means of poiſon or of aſſaſſination. But the law of 
nations, at leaſt the law of more civilized nations, for- 
vids the uſe of poiſon againſt an enemy in ſolemn war. 
An obſervation, which our author here makes upon 
the permiſſion of the uſe of poiſon in the law of na- 


i LIN. CIV. $XV. XVI. 
ture, 
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be k 
ture, will help to explane this matter. It is generous to rity 
give any perſon, whoſe life we have a right to take WM do n 


away an opportunity of defending binifelf'; . Poiſoning requ 
therefore, which gives him no ſuch opportunity, 8 3 


if 
lefs generous way of killing him, than an open attack, he | 
However, if he has dere death, the favour of giv. N haza. 
ing him an opportunity of defending himſelf is not due WM neceſ 


to him in ſtrict juſtice. What Grotius here ſays about WM death 
deſerving death wants to be explaned. A criminal, who Ml: 


is by the civil law juſtly ſentenced to die, is properly Bp 
ſaid to deſerve death: and as the law of nature does oppo! 
not preſeribe,” ſo there is not, I preſume, any, natural Wy... 
principle of generoſi ty, which recommends, one ſort of Mor po 
death, rather than another; except only that humanity tte 1; 
ſuggeſts, and the law of nature requires, this puniſh- 


ment to be inflited without any unneceſſary torture, 
In like manner an individual may in a ſtate of natural 
equality have committed ſuch a crime as to deſeryc 
death for it: and where he has thus deſerved t to die, they, 
who undertake to inflict the proper puniſhment upon 
him, may, conſiſtently with ſtrict juſtice and with ge- 
nerolity too, put him to death in any manner, provi 
ded they obferve the fame caution about not giving him 
unneceſſary torture. But in a public war the folders 
againſt whom we fight, are not guilty of any capita 
crime in what they do, and deſerve death no otherwiſe, 
than as they ſtand in the way of the execution of our 
right, and cannot be put out of the way, or be brought 
into our power, without it. And thus, notwithſtand- 
ing it is indifferent by the law of nature, in what man- 
ner a perſon, who has deſerved death, is killed, whether 
by poiſon or by open force; it does not follow, that 


they, who fight againſt us in public war, may lawfully 
be 
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ll be killed in any manner. In fighting upon the autho- 
5% city of their ſtate, they commit no capital crime, and 
lake WM do not properly deſerve death. Humanity therefore 
ing WW requires, that we ſhould not put them to death at all, 
it we can obtain the law ful purpoſes of war without it; 
ack, W and generoſity recommends it to us rather to run ſome 
Gy hazard of our own lives, than to take away theirs un- 


due neceſſarily. But by poiſoning them, we put them to 


bout death at all events, whether it is neceſſary. or not, that 
who Wl is, we take away their lives, without trying whether 
perly Wl ve cannot ſpare them and yet put ſuch a ſtop to their 
does oppoſition, as to obtain the lawful purpoſes of war. 


From hence likewiſe we may underſtand, why the uſe 
of poiſoned weapons ſhould be more inconſiſtent witlr 
tne law of nations, than the uſe of other weapons ; not 
becauſe there is any purely poſitive law of nations, 
which forbids the uſe of ſuch weapons, but becauſe it 
s forbidden by the natural law of humanity and gene- 
olity : for other weapons, though they may probably 
bring death, do not bring it ſo certainly as theſe, and 
leave even the wounded a chance of eſcaping with lite. 
In the buſineſs of aſſaſſinating the commanders of 


n army, or other leading perſons. of a nation, with 
8 hin thich we are at war, we may diſtinguiſh wich 
Ide Grotius between the perſons, who are employed in 
Capii*” . whether they are ſubjects of our own nation, or of 
erviſe, Ie other. If they are our own ſubjects, the act cannot 
of our N defended upon his principle, which is, that we may 
rought fully kill an enemy wherever we find him, and that 


makes no difference as to the lawfulneſs of our act, 


bether it is done by many or by few, by a whole 
vhether Ny or by a ſingle perſon. But the firſt part of this 
wy thut . Ibid. f XVIII. 
awfully prin- 
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principle is not true: the only right that we have in 
public war over the perſons of our enemies is to la 
them under ſuch reſtraints, as are neceſſary to prevert 
them from oppoſing us: ſince therefore in order to 
prevent ſuch oppoſition it is not neceſſary to kill any, 
who are not in arms; becauſe they are in our power 
and we can reſtrain them by other means; the conk: 
quence is, that we have no right to kill an eneny 
wherever we find him, unleſs he is in arms and reſiſt 
us by force. Thus the lawfulnefs of affafſination n 
public war will at leaſt be confined to thoſe, who ar 
in arms, and cannot be extended to any other perſons 
of the adverſe nation. In reſpect of thoſe, who ate i 
arms, ſuch as the general of an army, or ſome oti 
principal commanders in it; though the perſons, who 
we employ, are members of our own nation, all that c 
be ſaid to defend aſſaſſination in point of generoſity 
that ſuch commanders either are or ought to be upd 
their guard againſt attempts of this ſort; and when tie 
are engaged in oppoſing force to our lawful demand 
there can be no great want of generoſity in taking avi 
their lives by ſuch means, as it is their particular dut 
to be aware of and to guard againſt. But if we 
ploy their own people, there is nothing to be ſaid! 
excuſe for the act: it is killing of them privately 
ſuch a manner, as they cannot be ſuppoſed to gu 
againſt, and may in this reſpect, as to the want 
humanity and generoſity, be reſembled to poiſoning 
and as the act is unjuſt in the perſons, who are 
ployed, this injuſtice will be communicated to us, 
make ourlelyes parties in it by employing them. 
Property XVI. In a war, which is internally juſt, as 4 


how ac- 


quired in tion may take the perſons, ſo likewiſe it may k 
War. up 
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upon the goods of the enemies either moveable or im- 
moveable, as far as ſuch ſeizure is a neceſſary means 
of bringing them to. do what is right. - But what is 
ſeized only for this purpoſe does not become the pro- 
perty of the captors : the poſſeſſion is juſt, till the 
purpoſe, for which the goods were taken, is anſwered ; 
but as foon as the claims of the injured nation are ſa- 
tisfyed, the juſtice of the poſſeſſion is at an end. 

There are however three ways, by which a nation 
in a juſt war may acquire property in the goods, which 
it takes from its enemies. Firſt a nation, that has been 
injured, has a right to reparation of damages. Repa- 
ration is made according to the law of nature, not only 
by recovering the thing, which we are unjuſtly de- 
prived of, but like wiſe, where the very thing cannot 
be had, by recovering an equivalent out of the goods 
of the perſon, who has deprived us of it. And by the 
law of nations this right to obtain an equivalent ex- 
tends to the goods of all, who are members of the na- 
tion, that has done the injury; not becauſe the goods 
of private ſubjects are by any purely poſitive law 
made pledges to all the world for the good behaviour 
of the nation or of its conſtitutional governours ; but 
becauſe, by the poſitive conſent of all mankind, the na- 
on, though it conſiſts of many individuals, is con- 
lidered as one collective perſon; and in conſequence of 
this general conſent all the members of this collective 
body are deemed parties in any injury, which the body 
Joes, as far as this injury produces a claim to repa- 
nion of damages in thoſe, againſt whom it is com- 
mitted. ® Tf a nation makes war to recover reparati- 
In of any damages, that have been done to it; this 


Orot. L. III. C. II. 5 ll. m Ibid. C. XIII. §II. III. 
claim 


Sccondly; a nation has a right to be paid the ex- 


the current expences, that are made in carrying on the 
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claim to ſuch goods, as are taken in the war, takes 
place from the beginning of the war, to the extent of 
theſe damages. But if the enemy begins a war cauſe- 
leſsly, and the nation, which defends itſelf, has ſuf- 
fered no injury from the enemy before the war began, 
this claim does not take place from the beginning: be- 
cauſe the nation can have no right to an equivalent, 
where it has ſuſtained no damage. However, this 
claim, though it did not begin with the war, will ariſe 
in the progrels of it: for the war itſelf is an injury; 
and conſequently the nation, againſt which it is made, 
will have a right to reparation for all the damages, 
which are done to it in the war. 


pences, that it makes in a juſt war. Theſe expences ate 
indeed ſo many additional damages: for whatever the 
nation is forced to expend in recovering its right, is 
loſs, which is occaſioned by the fault of the enemy, 
who witholds that right. As the nation therefore ac- 
quires property in the goods, which it takes from tic 
enemy, to the amount of the original damages, that 
occaſion the war, and of the freſh damages, that we 
done in the war; ſo upon the ſame principle it ac: 
quires property in what it takes as an equivalent for 


war. £ 
Thirdly ; a nation, which has committed a. crime, 
may be puniſhed, in the ſame manner with an indivi- 
dual, in the liberty of nature, by being deprived of it 
goods. But whilſt the offending nation thus loſes its 
goods, the nation, that takes them, will acquire pio. 
perty in them no otherwiſe, than either by being the 


firſt occupants, or by receiving the goods as a ye 
ſ 
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by which the offending nation redeems itfelf from 
ſome other puniſhment. Grotius confines this way of 
acquiring property in war to ſuch goods only, as be- 
long either to the collective body of the ſtate or to the 
criminal members of it. And this reſtriction is a very 
proper one: for though an injury, which is done by 
4 nation, is communicated to all the members of it, as 
this Wl far as this injury produces an obligation to repare 
riſe Wl damages ; yet the guilt of it, as it implys a diſpoſi- 
ry; Wl tion to do harm, is confined to the collective perſon 
ade, of the nation, and to thoſe particular members of it, 
who have made it their own act by their immediate and 
direct conſent. | 
Grotius agrees, that theſe are the propet meaſures 
of what can be acquired in war by the law of nature. 
But a he contends at the ſame time, that in this in- 
ſtance there are plane traces of a poſitive law of na- 
tions, which extend the right of war. For in the ap- 
proved practice of nations, or at leaſt in ſuch practice, 
2s is not condemned, whatever is taken in war is the 
property of the captors, though it is more than an 
equivalent for any damages, that have been done, or 
any expences, that have been made; and this claim 
of property is not confined to ſuch wars, as are inter- 
nally juſt, but is extended to all folemn wars whatſo- 
ever, whether they are internally juſt or not. 
crime, But here we are apt to miſtake a right, which ariſes 
indivi WF from the conſent of a nation, whoſe goods we have 
taken in war, for a right, which a poſitive law of na- 
tons gives us to thoſe goods, merely becauſe we have 
taken them. Though we had no juſt claim to them 
rom the firſt, yet when we make peace with the na- 
L. III. C. vl. H. | 
VOL. II. Nn tion, 
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tion, from which they were taken, if they, or an equi- 


valent for them, ſhould not be demanded, they be- 


come our own by the tacit conſent of that nation, 
without the aid of any purely poſitive law of nations, 
The ſureſt way of trying, whether it is the claim of 
war, or the claim of a tacit conſent in concluding a 
peace, which gives us property in all ſuch goods, 2 
are taken in war, 1s to enquire what fort of a right we 
have to them, before peace is concluded. There is no 
law of nations, which forbids our enemies to continue 
a war, when no other cauſe of diſpute remains, be- 
ſides our detention of ſuch goods, as we have taken in 
the war, beyond an equivalent for damages and expen- 
ces. As the law of nature will allow this to be a juſt 
cauſe of continuing a war; ſo there is no practice of 
nations, and no general opinion of mankind, that de- 
termines otherwiſe. But if any law of nations had given 
us property in ſuch goods, the fame law muſt neceſlaniy 
condemn the adverſe nation, for continuing a wt, 
merely becauſe we would not give them up : for the 
deſign of ſuch a war would be to take from us whit 
the law of nations had made our own. This opinion, 
that all goods, which are taken in war, are not ftritly 
our own by any law of nations, till peace is concluded, 
that is, till ſome conſent either exprefs or tacit has 
made them our own by the law of nature, ſeems to be 
the general opinion of mankind in reſpe& of immove- 
able goods, ſuch as fortifyed towns, which have been 
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| taken, or provinces, which have been over. run in wat. 3 
5 The captors are looked upon, whilſt the war lafts, to 0 F 
j be only in poſſeſſion of them : and though this poſſeſſ: ha * 
8 on may help them to make a better bargain for them: TY N 
f {clves in a treaty of peace, than they could do other- in 


wiſe; 
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iſe ; yet the property, which they have in things of 
his ſort. is deemed to be precarious, till a treaty of 
peace has aſcertained and eſtabliſhed it. It is uſual in 
reaties of peace to mention ſuch immoveable goods 
articularlyz and the captors, if they acquire property in 
hem, acquire it by expreſs conſent, We may therefore 
eaſonably conclude, that the property, which the cap- 
ors have in all moveable goods taken in war, is like- 
iſe acquired in the ſame manner. The only difference 
that immoveable goods are generally of the moſt 
mportance, are in the hands of the public, and can rea- 
lily be returned; whilſt moveable goods are of leſs 
onſequence, are in private hands, and, becauſe they 
ave either been conſumed or have not been kept to- 
tether, cannot be returned ſo readily. For this reaſon, 
Fhilſt the property in the former is adjuſted by expreſs 
onſent, the property in the latter is left to paſs from 
he original awners to the captors by tacit conſent. 

The law of nature, which thus gives the captors pro- 
erty in what they have taken in a ſolemn war, either 


ent of parties, will likewiſe give them property by 
he fame means in what they have taken in the leſs per- 
& kinds of public war, in reprizals or in other acts 
I hoſtiliry, which do not come up to the notion of ſo- 
emn war, for want of a declaration of war: the cap- 
ots acquire a natural right in an equivalent for their 
amages and expences : if they have a natural right to 
WW) thing more, it muſt be acquired either by the 
xpreſs or the tacit conſent of the nation, from which 
de goods are taken. And it will be difficult, either in 
* de practice of nations or in the general opinion of the 
inking part of mankind, to find any poſitive law, 


an equivalent for damages and expences, or by con- 
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which will prevent the captors of goods in theſe im. 
perfect wars from acquiring property in them by thek 
means. It is not more uſual for neutral nations to in. 
terpoſe in order to compel the captors to reſtore wha 
they have taken in imperfect wars, than it is for then 
to interpoſe for the ſame purpoſe, where the goods d 
one nation have been taken by another in a ſolemn 
war. The parties concerned ſeldom meet with any 
obſtructions from without in making the beſt bargain 
for themſelves, that they can, in either ſort of war: anc 
whatever we may hear ſaid about a purely poſitive lan 
of nations; they are left to guide themſelves by n 
other law, beſides what obliges all nations, or rath: 
the governours of all nations, in conſcience, and tha 
is the law of nature applyed to the collective bodies 
of nations as if they were moral agents. It will be no 
thing to the purpoſe to urge, that whatever neut 
nations may do, the nation, with which we are con 
cerned, will enforce a poſitive law of nations, and 
we have taken any thing from it in the way of re 
prizal, without declaring war, will not make peat 
with us again, till we have reſtored what was fo taken 
an equivalent for it. For this with very little variat 
may be ſaid of what is taken in a ſolemn war: the ni 
tion, from which we have taken it, if it has ſtrengll 
enough to ſupport itſelf, will be no more willing tl 
make peace with us, till we have returned the'towns 
or the ſhips, or the other goods, that we have rake 
from it in a ſolemn war, or an equivalent for the 
than if we had taken the ſame towns, or ſhips, 
other goods in the way of reprizal without declarin 
war. 

In what I have here ſaid about the captors of goc 


in war, I would be underſtood under the name of ci 
| | 5 n {0 
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tors to mean the nation, which takes them: for whe- 
ther the goods ſo taken, when property is acquired in 
them, are the particular property of the individuals, 
who take them, or the general property of the nation, 
of which theſe individuals are members, is a. diſtinct 
queſtion : and it belongs rather to the civil law, than 
o the law of nations, to determine this queſtion. Cer- 
ainly no purely poſitive law of nations can naturally 
determine it: becauſe whatever other nations may have 
zreed upon amongſt themſelves; the laws, which re- 
gulate the mutual rights of each particular nation and 
ts own members, muſt come from the nation itſelf. It 
n any particular nation the claim to what is taken in 
war has not been adjuſted by any written law, or by 
ny cuſtom, which is an unwritten law, or by. any oc- 
alonal grants, we may reaſonably enquire, how it 
Woht to be adjuſted upon ſuch principles as are found- 
in civil union. Since every member of a civil ſociety 
als in a public war as a part of the community, and 
bot ſeparately as an individual, that is, in the right or 
upon the authority of the whole, and not in his own 
pht, or upon his own authority, the natural conſe- 
ence is, that, whatever he acquires, it is acquired 
ir the community and not for himſelf. * Grotius 
kes a diſtinction in this matter between public acts 
var, and private acts, to which the war gives oc- 
Non. He allows, that the acquiſitions, which are made 
acts of the former fort, though they are made by 
jeans of private perſons, are made for the public; 
aue the private agents are here only the inſtruments 
| the public : ſo that whatever is acquired by them, 
vill accrue. to the public, in the ſame manner as 
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what is acquired by thoſe perfons, whom any man 
employs to do work for him, accrues to him, who 
employed them, and not to them, who do the work: 
it is his own work, though he does it by others, who 
are his agents; and confequently the ſruits or profit 
of the work belong to him. But as ſoldiers may get 
poſſeſſion of the goods of the enemy, whilſt they are i 
battle, or whilſt they are doing what the ſtate has com. 
manded them to do; ſo they or other individual men. 
bers of the ſtate, may have opportunities of taking 
the goods of the enemy, where they are not acling un 
der any immediate command of the ſtate. When | the 
are thus annoying the enemy by the general right of 
war, it is our authors opinion, that the captures, which 
they make, are their own. But this diſt inction betvee 
what is done in the immediate ſervice of the ſtate, an 
what is done out of this ſervice by the general right 
every member of the ſtate to annoy the enemy, | 
no foundation in public war, For as public wars beg 
from the authority of the ſtate, ſo they are carryed 0 
by its authority: every member therefore of the ſtate 
who acts at all in ſuch a war, acts as a part of th 
whole, and under the authority or in the right oft 
public: he is an agent for the public, or acts int 
ſervice of the ſtate, whether he has received any en 
preſs command for what he does, or acts at his 0 
difcretion, as he ſees opportunity : the only different 
18, that in one caſe he acts by a particular commilli 
and in the other caſe by a general one. 
Grotius allows, that the” rule, which he draws 1 
this diſtinction, admits of one exce ption. Whilſt he cdl 
tends, that what is taken in war by any members 0 


j| 
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civil ſociety, is the private property of the captors, if 
they were acting only by the general right of war, and 
not under any immediate command of the ſociety; he 
confines this rule to moveable goods; becauſe im- 
moveable goods, ſuch as provinces, or towns, or what- 
ever other things adhere to the ſoil and are parts of the 


territory, are not uſually taken, and cannot uſually be 


kept, without armies and garriſons. But if the rule it- 
ſelf was true; the reaſon, upon which he ſupports this 
exception, would not extend the exception univerſally 
to all immoveable goods, by what means ſoever ſuch 
goods are taken. For though it may be more difficult 
for private perſons to take and to keep provinces or 
towns, than to plunder ſome few of the inhabitants, 
and to ſeize their moveable goods; yet this is only a 
bar in fact, and not a bar in right, to the claim of pri- 
vate captors to what adheres to the ſoil and is a part 
of the enemys territory. Private perſons will more ſel- 
dom be able to take and to keep immoveable goods, 
upon account of this difficulty. But if in fact they 
have ever overcome this difficulty, and have been able 
to take and to keep them without an army or a gar- 
riſon acting under the immediate and particular com- 
miſſion of the public, they will then have a right to 
theſe; if in the like circumſtances, they would have 
any right to moveable goods. 

But there is a general reaſon, why all goods, which 
are taken in war, ſhould accrue to the ſtate, and not 
to the private captors; whether the captors act under 
2 particular commiſſion, or only under a general com- 
miſſion, from the public; and whether the goods are 
moveable, or immoveable. The goods ſo taken are not 
ſtrictly appropriated either to the ſtate or to the pri- 
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vate captors, whilſt the war continues: the property 
in ſuch goods is precarious, till a treaty of peace has 
eſtabliſned it. In the mean time, as the ſtate is anſwer- 
able for them to the enemy, it is natural, that this 
precarious property ſhould be veſted in the ſtate, that 
is, that the ſtate ſhould have the cuſtody of the goods. 
And as the effect of a treaty of peace is only to give 
the full property of the goods to thoſe, who had the 
cuſtody of them before; the full property will by this 
means accrue in the end to the ſtare itſelf. 

I have here ſpoken of the property of all goods, 
which are taken in war, as ultimately transferred by 
conſent in treaties of peace, without having any re- 
gard to what is taken for damages or for current ex- 


pences. As to expences, whatever a private per ſon, who 


is not immediately retained in the ſervice of the public, 
lays out in a public war, whilſt he is carrying on ſome 
particular deſign of his own, this is all expended vo- 
luntarily and not through the fault of the enemy: ſo 
that this expence gives him no private claim upon the 
enemys goods. The caſe of a claim to an equivalent 
for damages done is rather more intricate: becauſe the 
damages, for which a compenſation is due from the 
enemy, are ſometimes ſuch as have been done to the 
ſtate, and ſometimes ſuch as have been done to ſome 
particular members of it. What is taken from the 
enemy to make reparation for damages done to the 
ſtate in its corporate capacity, planely belongs to the 
ſtate itſelf, and not to the particular. captors, who ate 
members of the ſtate. The only doubt is about what 
is taken, upon account of damages, that have been 
done to private perſons. And here it is plane, that 


unleſs the captors themſelves are the perſons, mm 
theſe 
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theſe damages have been done, the purpoſe, for which 
the goods are taken, gives the private captors no claim 
to them. But if the captors themſelves are the perſons, 
who have been injured, it will be neceſſary to conſi- 
der, whether they make reprizals by their own autho- 
rity without any commiſſion either general or particu- 
lar from the ſtate, or whether they act under the ge- 
neral commiſſion of ſolemn war, or under ſome par- 
ticular commiſſion of reprizal. Where they take the 
goods of another nation without having any commiſſi- 
on from their own, this caſe is out of the preſent 
queſtion : there is, by the ſuppoſition, no public war, or 
no war between the two nations; becauſe, if there was, 
the captors would act at leaſt by the general com- 
miſſion of war, though they had no particular com- 
miſſion of reprizal. If they thus make reprizals at their 
own diſcretion, the act is their own, and they are an- 
ſwerable for the juſtice of it. For though by the ſocial 
compact they had a claim to be ſupported by the 
public in obtaining reparation of ſuch damages, as 
they have ſuſtained from foreigners, yet if they will 
undertake of their own. accord to obtain it for them- 
elves, it is their buſineſs to ſee, that what they do is 
no more than natural juſtice will warrant, and to ſup- 
port their own act, after they have done it. Since 
therefore they them ſelves are anſwerable for what they 
do, in thus taking the goods of foreigners, the goods, 
which are ſo taken, are acquired for themſelves; and 
the public, as it is not concerned in the act of taking 
them, can have no claim to them. Where the dama- 
ges, which the captors have ſuſtained, is the cauſe of a 
lolemn war, the ftate by: thus undertaking to recover 
reparation of their damages makes itſelf anſwerable to 

them 
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them for what they have loſt, as far as it recovers re. 
paration. In the mean time if they act only by the ge- 


neral commiſſion of ſolemn war, and have no particu- 
lar commiſſion to make reprizals for themſelves, they 
act no otherwiſe than as parts of the ſtate: and notwich. 
ſtanding the claim, which they have upon the public, 
what they take belongs in the firſt inſtance to the public 
and not to them. But if they act under a particular 
commiſſion from the itate to make reprizals for them- 
ſelves, whether the war is ſolemn or imperfectly public, 
they acquire property for themſelves in the goods 
which they take; not becauſe they are the perſons, to 
whom reparation is to be made; for the ſame com- 
miſſion, ut it had been given to any of the other fub- 
jects, would have produced the ſame effect; nor yet 
becauſe they are the captors ; for the goods, if they 
had taken them in a folemn war, without ſuch a com- 
miſſion, would in the firſt inſtance have accrued to the 
public ; but becauſe the nation has conveyed to them | 
its intereſt in what they take by the particular com- 
miſſion, - under which they act; by this commiſſion 
the nation makes them its agents, but the nature of 
the commiſſion is ſuch as makes them the nations 2. 
vents tor their own intereſt; 

The army or the fleet of a nation is immediately 
employed by the public, and conſequently what either 
of them takes will naturally acrue to the nation. If it 
is otherwiſe in any nation, if the ſoldiers have in an) 
nation a right to the plunder, or the ſeamen to the 
captures, which they make; this right is derived, 3 
we have already hinted, from an occaſional grant, 
which the nation makes to them, or from a ſtanding 

grant 
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grant made either by the written civil law of the 
nation, or by cuſtom, which is an unwritten civil 
law. But when a nation has expreſsly granted to its 
army or to its fleet property in what they take, whe- 
ther the grant is made occaſionally, or made by a writ- 
ten civil law, if the army or the fleet ſhould take a 


town, or if the army ſhould over-run and ſeize a pro- 


vince z they would have no claim by this grant to the 
juriſdiction or paramount property of ſuch town or 
ſach province. For the word — property — is to be 
conſtrued in ſuch a ſenſe as is faitable to the condition 
of the perſons, to whom it is granted. Subjects have 
uſually no other ſort of property beſides what conſiſts 
in private ownerſhip. The notion therefore of pro- 
perty, when it is applyed to them, does not include 


juriſdiction or paramount property. And conſequently 


whatever other property the army or the fleet might 


claim by means of ſuch a grant in the towns or the 


provinces, which they have taken; the juriſdiction or 
paramount property would, notwithſtanding the grant, 
accrue to the nation. For a like reaſon, if ſuch moveable 
goods, as the army or the fleet takes in war, have by 
cuſtom been acquired for themſelves and not for the 
nation; ſuch a cuſtom will give them no claim to 
towns or provinces, which they take: becauſe a 
cuſtomary claim to an inferiour kind of property does 
not imply à claim to juriſdiction. 

It is to be obſerved, that though in treaties of peace 
the property of ſuch moveable goods, as have been 
taken from an enemy during the war, commonly paſſes 
by tacit conſent from the enemy to the nation, which 
takes them; yet this is not neceſſary. A nation in an 
unjuſt war has no claim to damages or to expences, 

and, 
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and, even in a juſt war, it may have taken more 

its damages or expences amount to. Whilſt the war 
continues, the nation has of right nothing but the 
cuſtody of the goods, which it bis taken, If therefore 
it has granted the property of ſuch goods to the pri- 
vate captors, and the enemy, when he comes to make 
peace, ſhould inſiſt upon reſtitution of what has been 
taken more than is due; it might be a queſtion, whe- 
ther the nation or the private captors are to make the 
reſtitution? In reſpect of the enemy the obligation to 
make reſtitution reſts upon the nation: becauſe in re- 
ſpect of him the nation is the captor, and what has 
paſſed between the nation and its own members does 
not fall under his notice. But if the grant, made by 
the nation to the private captors, contained a reſerve, 
that in caſe the enemy demands reſtitution of what they 
have gotten, they ſhall return it into the cuſtody of 
the public; they are then obliged to return it, or an 
equivalent for it: becauſe they have no fuller right to it, 
than they derive from the grant of the nation, and con- 
{equently hold it under all ſuch reſerves, as are contain» 
ed in this grant. If there is no reſerve of this ſort, the 
nation, though it is obliged to make reſtitution, has no 
other demand upon the private captors, than it has 
upon all its others members, to contribute towards this 


reſtitution. An abſolute grant of property made by 
the nation will bar all other demands. For though it 


has granted abſolute property, where. it had itſelf only 
2 precarious property, this is its own fault, and will 
not affect the claim of the proprietors. It would affect 
their claim, if they were reſponſible to the enemy : be- 
cauſe in reſpect of the enemy, the nation could not 


give them - abſolute property, where its own property 
Was 
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was precarious. But as the nation is reſponſible to the 
enemy, and they are reſponſible only to the nation, 
the grant, which the nation has made, will hold good 
againſt itſelf; though ſuch grant was made in its own 
wrong. 

XVII Since all the members of a nation, againſt What pre- 
which a juſt war is made, are bound to repare the da- fond pri: 
mages, that gave occaſion to the war, or that are done war from 
in it, and likewiſe to make ſatisfaction for the expences — 
of carrying it on; the law of nature will allow thoſe, 
who are priſoners to be made ſlaves by the nation, 
which takes them; that ſo their labour, or the price 
for which they are ſold, may diſcharge theſe demands. 

Thus the acquiſition of priſoners of war, or rather of 
their perſonal labour, is made in the ſame manner and 
is ſubject to the ſame rules with the acquilition of the 
goods of the enemy. Deſpotiſm however, when it is 
thus acquired, cannot include a right in the maſters 
or owners of ſuch priſoners of war, as are made ſlaves, 
to diſpoſe of their lives at pleaſure. The captors have 
a right to every valuable conſideration, that the priſo- 
ners can make over to them, towards reparing the 
public damages or returning the public expences : but 
the death of the ſlave, whilſt it is a loſs to him, brings 
no profit to the nation, that took him priſoner. And 
if the nation had no right to take away his life, no 
private owner, who claims under the nation, can have 
ſuch a right. * Grotius here follows the common bil 
opinion, that as the law of nations permits priſoners 0 
of war to be killed, ſo the ſame law has introduced a 
right of making them ſlaves, that the captors, in view 
to the benefit ariſing from the labour or the ſale of their 
L. UI. C VI. bv. 
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priſoners, might be engaged to ſpare their lives. In tak 
this account of the means, by which priſoners af war ſuc 
become ſlaves, their ſlavery begins from the right, be 
which the captors have over their lives. The reader mal 
therefore may perhaps imagine, that the ſame right ſup 
continues in their maſters, after they become ſlaves. prif 
But we have already ſhewn, that the principle, upon its 
which Grotius here ſets out is not univerſally true, A fave 
nation has not, even in a juſt war, a general right to * 


kill the priſoners, that it takes. The only general 
right that it has over them, is the ſame that it has 
over all the members of the adverſe ſociety : thaſe 
members, who are taken priſoners, are bound, as all 
the other members are, to repare the damages, which 
it has ſuſtained, and to return the expences, which it 
has made. Where it is inconſiſtent with the ſecurity 
of the captots to ſave the priſoners, they may lawfully 
kill them. But it is impoſſible in the nature of the 
thing, that any queſtion ſhould ariſe, whether if any 
priſoners have been reſerved for ſlavery in ſuch an ex- 
igency, the right, which the captors had over their 
lives, whilſt they were priſoners, does not continue, 
after they are made ſlaves ? the caſe implys, that the 
priſoners cannot be ſaved : for if they could be ſaved, 
the captors would have no right to kill them. We 
mult either ſuppoſe on the one hand, chat the lives of 
the priſoners can be ſaved, conſiſtently with the ſafety 
of the captors; and then the captors will have no right 
over their lives from the firſt, and conſequently can 
have no ſuch right, after they are reduced to a ſtate of 
ſlavery; or elſe we muſt ſuppoſe that the priſoners 
cannot be faved, conſiſtently with the ſafety of the 


captors; and then though the captors have a right to 
take 
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la take away their lives, this right cannot continue, after 


lar ſuch prifoners are become ſlaves; becauſe they muſt all 
ht, WW be deſtroyed, and conſequently none will be left to 
ler make ſlaves of. The caſe will be the ſame, if we 
zht ſuppoſe, that an army has taken fo great a number of 
es. priſoners, that it cannot fave them all conſiſtentiy with 
n its own ſafety, and that it therefore kills ſome and 
A ſaves as many as it can. We cannot aſk, whether the 
% nation, to which the army belongs, has a right over 
eral WF the lives of thoſe, who are killed, when they become 
- ſlaves? becauſe as they are killed, they never can 


become flaves: and as to the reſt, whoſe lives could 
be preferved, conſiſtently with the ſafety of the army, 
neither the nation nor its army had from the firſt any 
right over their lives, and can therefore have no 
ſuch right after they come into a ſtate of ſlavery. If 
there are any particular priſoners, who have commit- 
ted ſuch a perſonal crime againſt the nation, which 
takes them, as deſerves death, though the general 
offence of the fociety, to which they belong, would 
give it no right to take away their lives, yet a crime 
of this ſort may give it ſuch a right. But if the nation 
nſtead of killing theſe priſoners, makes flaves of them; 
whatever right over their lives it had before, by the 
act of making them ſlaves it parts with this right: for 
by this act it conſents to take their labour in exchange 
for their hves. | 
This is the general law concerning priſoners of war. 
In europe indeed priſoners of war are not flaves. But 
their ſlavery is prevented by the law of each particular 
nation, and not by any law, which all the nations of 
europe have agreed to eſtabliſh amongſt themſelves, as 
te common rule of their conduct towards one another. 
The 
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The civil law of each particular nation does not alloy 
of ſlavery, unlefs perhaps where a fubject of its on 
has committed a crime, for which this law condemns um 
him to labour in the mines, or in the gallies, or n I ditt 
the foreign plantations. And if the civil law of 7 ** 
nation does not allow of ſlavery; priſoners of war, who 50 
are taken by that nation, cannot be made ſlaves. P. 
There are however even in europe ſome remains of the 1 
right, which ſlavery produces over the perſons of pri- nd 
foners of war. They are exempted from the labour WM 
and drudgery of ſlaves; but the nation, which takes N * 
them, conſiders itſelf as having ſome right to their 
perſons, and accordingly ſells their liberty at the price 
of 2 ranſom, or elſe barters them away in exchange for 
its own ſubjects, who have been taken prifoners in 
war by their nation. This right would continue even 
after peace is concluded between the two nations; if in 
the treaty of peace there was no expreſs ſtipulation for 
a releaſe of priſoners. But as no profit is to be had 
from their labour, and it would be expenſive to keep 
them; there is always a prudential reaſon for releaſing 
ſuch of them at leaſt as cannot pay their ranſom; 
though no compact has been made about them. 
VIII. After what has been faid about public war, 


derſtood. One effect of it is merely nominal. Though 
every contention by force is war, and every contention 
of two nations by force, upon the authority of their 
reſpective ſupreme governours in external matters, ! 
public war; yet in the more common language, when 


we are ſpeaking of the contentions of two nations, * 
we call them reprizals or acts of hoſtility, and do not = 


give them the name of war, unleſs war has been 4. 
clare 


ations, 
do not 
een de- 

cared 


C.IX. NATURAL LAW. 


clared. After war is declared; as we then call the con- 
tention of two nations emphatically war, ſo it is ſome- 
times called ſolemn and ſometimes juſt war. But this 
title of juſt war is merely nominal; it imports, that a 
war, when it is declared, is perfectly public, and not 
that it has any peculiar ſort of external juſtice, or that it 


produces any effects of right, by a purely poſitive law 


of nations, which other public wars will not produce, 
and much leſs that it is of courſe internally juſt. 

The only real effect of a declaration of war is, that 
it makes the war a general one, or a war of one whole 
nation againſt another whole nation: whilſt the imper- 
fect ſorts of war, ſuch as reprizals, or acts of hoſtility, 
are partial, or are confined to particular perſons, or 
things, or places. In a ſolemn war all the members of 
one nation act againſt the other under a general com- 
miſſion; whereas in public wars, which are not ſolemn, 
thoſe members of one nation, who act againſt the 
other, act under particular commiſſions. I do not mean, 
that, when one nation has declared war againſt another, 
all the members of the former muſt neceſſarily be at 
liberty to act as they pleaſe againſt the latter. The 
nation, which has ſo declared war, has ſtill authority 
over its own ſubjects, and may reſtrain them from 
acting againſt the other nation in any other manner, 
than the public ſhall direct. So that, in conſequence of 
ſuch a reſtraint, none can act in the war, even though 
it has been declared, beſides thoſe, who have particu- 
ar orders or commiſſions for this purpoſe. But this 
reſtraint, and the legal neceſſity, which follows from it, 
that they, who act, ſhould have particular orders or 
commiſſions for what they do, ariſes not from the law 


of nations, or from the nature of the war, but from 
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the civil authority of their own country. A declara- 
tion of war is in its own nature a general commiſſion 
to all the members of the nation, which has declared 
war, to act hoſtily againſt all the members of the ad- 
verſe nation. And all reſtraints, that are laid upon 
this general commiſſion, and make any particular or- 
ders or commiſſions neceſſary, come from poſitive and 
civil inſtitution. | 

1 Grotius diſtinguiſhes here between what 15 command- 
ed by the law of nature, what is matter of civil inſtitu- 
tion, and what is required by the law of nations. The 
law of nature, he ſays, when it is applyed to indivi- 
duals in a ſtate of nature, will allow us to make uſe 
of force againlt them, to puniſh them for any crimes, 
which they have committed, or to recover our own 
goods, which they have unjuſtly taken from us, or to 
defend ourlelves againit any injury, which they are at- 
tempting to do us, though we give them no notice 
beforehand, that we will make uſe of ſuch force. But 
before we can juſtly ſeize upon any of their goods as 
an equivalent for what they have taken from us, the 
law of nature requires, that we ſhould make a de- 
mand of our own goods. For our primary right is a 
right to our own goods : the right to an equivalent 1s 
only a ſecondary one, and does not take place, till the 
other is finally defeated. There is a farther reaſon 
againſt ſcizing upon the goods of a nation or of tome 
of the members of it, upon account of any damages; 
which we have ſuſtained from others of its members, 
till we have demanded of the nation to do us juſtice a- 
gainſt its ſubjects. For without a refuſal to comply wit! 
ſuch a demand, the law of nature will not make the 
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nation a party in the offence of its members, and con- 
ſequently will not juſtify us in making war upon it. 
But Grotius ſeems here to confound two things, which 
are widely different from one another. I allow, that 
the law of nature requires ſuch a demand as this to be 
made, before it will juſtify a public war: but this is no 
evidence, that it likewiſe requires a declaration of war : 
becauſe a declaration of war is not the ſame thing 
with a demand to have juſtice done us, which demand 
is made in order to avoid a war. Theſe two acts may 
be done at one and the ſame time : as when we de- 
clare war conditionally, unleſs our demands are ſatiſ- 
tyed : but ſtill they are different acts: the declaration 
of war 1s void, that is, the war does not take place, 
notwithſtanding the declaration, if the demand pro- 
duces its proper effect by obtaining reparation for the 
damages, that we have ſuſtained. Grotius allows here, 
that the law of nature does not require a declaration 
of war to be made in order to prevent all appearance 
of deceit or of clandeſtine management, and to give 
the adverſe nation an opportunity of being upon its 
guard. This is not matter of ſtrict right, however it 
may be matter of bravery or of what goes under the 
notion of honour : as ſome nations have, upon the 
lame principle, given notice to the enemy beforehand 
of the day and place of battle. 

The formalities of declaring war belong to the civil 
law: cach nation determines for itſelf by what officers, 
in what places, and with what ceremonies, a declaration 
of war ſhall be made. 

Grotius derives the principal obligation to declare 
war from a purely poſitive law of nations. This obli- 
| gation, as he explanes it, is derived from an external 
1t10!! O O 2 pur- 
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purpoſe and not from any internal reaſon of natura 
juſtice. A war, he ſays, unleſs it is declared, does not 
give impunity to the parties concerned in it, and does 
not give one of the parties property in what it takes 
from the other. But if by the parties concerned in 
the war we mean the nations; neither the reaſon of the 
thing nor the common practice of nations will give 
them any other impunity, or allow them any otherwiſe 
to obtain property in what is taken, where war has 
been declared, than in the leſs ſolemn kinds of public 
war, which are made without a previous declaration, 
Indeed in folemn war the individual members of a na- 
tion, which has declared war, are not puniſhable by 
the adverſe nation for what they do: becauſe the guilt 
of their ations is chargeable upon the nation, which 
directs and authorizes them to act. But even this effe& 
may be produced, though not in reſpect of all the 
members of the nation, yet in reſpect of ſome of them, 
without a declaration of war. For in the leſs ſolemn 
kinds of war, what the members do, who act under the 
particular direction and authority of their nation, is by 
the law of nations no perſonal crime in them : they 
cannot therefore be puniſhed conſiſtently with this law 
for any act, in which it conſiders them only as the in- 
ſtruments, and the nation as the agent, 
$ aw af XIX. When two or more nations are at war witli 
nations in one another, the principal queſtions relating to neutral 


re ſpect of 
* ſtates, that is, to ſuch ſtates as are not parties in the 


are neu- war, are; * firſt, what theſe neutral ſtates may do in 
tral in a ; . G 
2 reſpect of either of the nations, which are at wat, 


without departing from their neutrality ; and ſecondly, 
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what conduct is allowable in the nations, which are at 


des war, towards the neutral ſtates, 

kes The general rule in the firſt of theſe queſtiqns is, that 
Lin a neutral ſtate is not at liberty to give any aſſiſtance to 
the either of the ſtates, that are at war. This rule, when it 
moe s thus generally expreſſed, is not ſo to be underſtood, 
wic W & if it was naturally unjuſt for a ſtate, which is for 


ſome time neutral in a war, to joyn itſelf in the pro- 
oreſs of the war to one of the contending parties. 
When we ſay in gencral, that a neutral ſtate is not at 


cannot aſſiſt either conſiſtently with its neutrality. But 
if we diſtinguiſh the notion of neutrality into general 
and particular; the rule in a particular neutrality will 
bear, or rather will require, a different conſtruction. 


in fact a party in a war. The neutrality is particular, 
where the nation has bound itſclt by compact to one 
or both the contending nations not to make itſelf a 
party. If the neutrality is only general; it is only in- 
conſiſtent with ſuch neutrality to give aſſiſtance to 
either of the contending nations; that is, the ſtate, by 
Wing its aſſiſtance to either of them, ceaſes to be a 
neutral ſtate, and may be treated by the other of them 


witli Ie Of | 
; eral s 2 party in the war. If the neutrality is particular, 
utr: | | | 
als the and a compact of neutrality has been made with both; 
wk q t will then be a breach of compact and conſequently 
| | 


n injury againſt one of them, to give aſſiſtance to 
ihe other, Or if the compact is made with only one of 
tem, the giving of ſuch aſſiſtance to the other will 
be a breach of this compact: but to aſſiſt the nation, 

op which this compact is made, will only be a ſim- 


He breach of neutrality in reſpect of the other. 
0 0 3 The 


liberty to aſſiſt either party; we only mean, that it 


The neutrality of a nation is general, where it is not 
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The reaſon of this rule ariſes out of the nature of 
things, and ſhews it to be a rule of the law of nature, 
which may be applyed alike either to individual per- 
ſons in a ſtate of equality or to the collective perſons 
of civil ſocieties. For the notion of neutrality in a war, 
whether the war is private or public, conſiſts in avoid- 
ing to take part with either of the perſons, who are 
engaged in it. But to give aſſiſtance to one of them 
is to take part with that perſon, to whom ſuch aſſiſt- 
ance is given, and conſequently is inconſiſtent with the 
notion of neutrality, 

The neutrality of a ſtate abridges its liberty of tra- 
ding with either of the contending nations, but does 
not wholly deſtroy this liberty. * Nothing is incon- 
ſiſtent with the notion of its neutrality, beſides aſſiſt- 
ing one of them in the war. It may therefore ſupply 
either of them with all goods, as if they were at peace 
with one another, except ſuch goods, as will help the 
party, that is ſupplyed with them, to carry on the war 
more effectually, Goods of this ſort are called contra- 
band. This word is ſometimes uſed in another ſenſe, 
and means all fuch goods, as a nation will not allow 
to be exported out of its territories or be imported into 
them. But this is not the ſenſe, in which it is com- 
monly uſed in the queſtion, that is now before us. 
The notion of contraband goods is of ſome latitude: 
ſo that it 1s not eaſy preciſely to determine, what are, 
and what are not, of this ſort. All warlike ſtores art 
undoubted]y contraband. But ſtill the queſtion returns, 
what are to be reckoned warlike ſtores? Grotius has 
removed ſome of the uncertainty in this queſtion bj 
dividing goods into three ſorts. Some goods have N0 
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uſe, except in war, ſuch as arms and ammunition. 
Some are of no uſe at all in war, and ſerve merely 
for pleaſure. And ſome are of uſe either for the pur- 
poſes of war, or for other purpoſes; ſuch as money, 
proviſions, ſhips, and the materials for the building, 
fitting out, or reparing, of ſhips. The firſt ſort is 
planely contraband : and the ſecond fort is planely not 
ſo. In the third ſort, in order to determine, whether they 
are contraband or not, we mult conſider the condition, 
and circumſtances of the war. Where a war 1s car- 
ryed on by ſea as well as by land, not only ſhips of 
war, which are already built, but the materials for 
building or reparing of ſhips, will come under the 
notion of warlike ſtores. It may be ſaid indeed, that 
timber or cordage may be uſed for other purpoſes, 
beſides the building or fitting out of ſhips, or that 
it may be uſed for the building and fitting out of 
other ſhips, which are not ſhips of war, But this 


will be of no great weight: for the ſame might be 


laid of horſes or ſaddles, or many other things, which 
are commonly reckoned amongſt warlike ſtores: they 
are capable of being employed for other purpoſes ; the 
ulzs of them are not neceſſarily confined to the pur- 
poſes of war. But as arms or ammunition are warlike 
ſtores in their own nature, ſo timber, or cordage, as 
well as horſes, or ſaddles, may in all reaſon be reckon- 
ed warlike ſtores; when from comparing the forts or 
the quantities of them with the condition and circum» 
ſtances of the war, it appears, if not to be impoſſible, 
yet at leaſt to be in the higheſt degree unlikely, that 
they ſhould be deſigned for any other purpoſes beſides 
the purpoles of war. Even common proviſions tor 
tae ſupport of life will come under the notion of war- 
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like ſtores, when they are going to a place, which is be- 
ſieged or blockaded. They are not indeed ſuch wea- 


pons, as will annoy an enemy in war; but they are. 


ſuch ſtores, as will help the nation, to which they are 
carryed, to make its defence in war more effectually, 
than it could have been done without them, when 
one of its towns is beſieged or blockaded. 

Sometimes to remove all poſſibility of doubt about 
what goods are contraband, a nation, that is at war, 
enumerates them particularly in treaties or com- 
pacts with neutral ſtates : and ſuch treaties leave the 
neutral ſtates, with which they are made, at liberty to 
ſupply the enemy with all goods, that are not enume- 
rated in them. But theſe treaties do not operate as a law 
and determine what ſhall and what ſhall not be reckon- 
ed contraband amongſt all nations whatſoever : they 
are in this reſpect like all other treaties, and are bind- 
ing only between the nations, that are parties to them. 

t Grotius himſelf confeſſes, that he was forced to 
examine this queſtion by the law of nature; becauſe he 
could find no evidence of a purely poſitive law of 
nations. But the law of nature, when it is thus ap- 
plyed to the collective body of nations, though our 
author does not call it the law of nations, 1s what we 
have hitherto called by this name, and is the only law 
of nations, that has any real foundation. 

When contraband goods are carryed to our enemy 
by a neutral ſtate, which either did know, or might 
have known, that the aſſiſtance, which it thus gives to 


our enemy, will hinder the execution of our right; as 


this neutral ſtate does us damage, it is obliged, in the 
opinion of Grotius, to make us amends ; and if ſuch 
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e- amends is refuſed, we may juſtly make reprizals upon 

a- B i to the amount of the damage. But here he ſuppoſes 
re. I the contraband goods to have been delivered, and 
e ſome actual damage to have been done. For if the 2 
Ys neutral ſtate has not done any actual damage, but only 
geſigned to do it, he does not allow us a right of re. 
prizal, or even a right to take the contraband goods to 
our own uſe, unleſs we take them upon the claim of 
neceflity ; that is, unleſs the exigency of affairs is ſuch, 
that we cannot poſſibly do without them. All that he 
allows us to do, when we are not preſſed by ſuch a ne- 
ceſſity as this, is to compel the neutral ſtate to give us 
kcurity by hoſtages, or pledges, or ſome other means, 
that it will not attempt any thing of the like fort for the 
future. If indeed the neutral ſtate not only does a ſimple 
njury, but appears planely to have had a malicious 
deſign of hurting us by confirming and aſſiſting our 
enemy in an unjuſt war againſt us; this, ſays Grotiue, 
s a criminal act; and as we may puniſh it for ſuch an 
ct in ſome other way; fo likewiſe we may puniſh it by 
deprivation of goods, and particularly by ſeizing the 
contraband goods, which it was carrying to the enemy. 

but there is a reaſon, which our author does not take 
rotice of, why we may, conſiſtently with the law of 
Nature, ſeize upon the contraband goods of a neutral 
late, which it is carrying to the enemy, as if they were 
emy Ie goods of an enemy, without conſidering this act 
night Wis a crime, for which we may puniſh thoſe, who are 
es to Wiilty of it, by depriving them of their goods. If we 


. A 


s ret with the contraband goods in their paſſage, and 

n the {Wrevent the delivery of them to the enemy; there is 

ſuch Wertainly no actual damage done to us by the neutral 
we, from which they came: there is only a deſign 

1ends | of 
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right of guarding againſt it, or perhaps of taking ſome 


trality : a neutral ſtate by ſending contraband goods to 
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of doing us damage. And this deſign, if it is conſidered 
ſeparately from its circumſtances, will give us only a 


lecurity againſt any future attempt of the ſame ſort. But 
the firſt inſtance of ſuch an attempt is a breach of neu- 


our enemy, whether it delivers them or not, makes it. 
ſelf ſo far at leaſt an acceſſory to the war, as it would 
have given aſſiſtance to our enemy, if we had not pre. 
vented it. We cannot indeed treat it as a principal in 
the war, where it does not aſſiſt the enemy with its 
whole force. But as far as it is an acceſſory to the war 
we may treat it as an enemy, and conſequently may 
ſeize the contraband goods, as if they had belonged to 
an enemy. The injury, which the neutral ſtate at. 
tempts, as it is not completed, produces no claim to 
reparation of damages: but the attempt itſelf makes 
the neutral ſtate an acceſſory to the injuries, which we 
have received from the enemy: and thus the neutral 
ſtate, by communicating in the injuſtice of the enemy, 
gives us a right to demand reparation of damages, ® 
far as it has communicated in this injuſtice. 

Under the ſecond queſtion relating to neutral ſtates, 
" Grotivs takes no particular notice of any thing, which 
may be done againſt them by a nation, that is at wat, 
except what it is compelled to do by abſolute and un- 
avoidable neceſſity. If it has any right at all to fer 


upon any neutral towns, and to put garriſons into then 


to prevent them from falling into the enemys hands, 
this right can ariſe from nothing but the extreme dan. 
ger, which it would be in, if the enemy ſhould get 
poſſeſſion of them, and the plane evidence, that Ut 
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enemy has a deſign to ſeize them, and would otherwiſe 
ſucceed in ſuch a deſign. And even this right of ne- 
ceſſity is ſubject to many reſtrictions. When we ſeize 
2 town upon this pretence, we can only take the cuſto- 
dy of it, and have no right to any juriſdiction over it: 
becauſe whatever the cuſtody of the town may be, the 
juriſdiction over it cannot be neceſſary for our ſecurity. 
Whatever damages the nation, to which the town be- 
longs, may ſuffer either upon account of our having the 
cuſtody of it, or by our means, whilſt it is in our hands, 
we are obliged to make reparation for them. And as 
ſoon as the neceſſity, with which we were preſſed, is 
over, we are obliged to withdraw our garriſon, and to 
give up the place into the hands of the nation, to which 
it belongs. But theſe are not the only reſtrictions of 
this right: there is another, which renders it ſo pre- 
carious in the exerciſe, as to be little better than no 
right at all. We cannot be juſtifyed even by neceſſity 
in ſeizing it, if the neutral ſtate, to which it belongs, 
is preſſed by an equal neceſſity. And ſince this ſtate 
may reaſonably apprehend itſelf to be in danger of be- 
ing treated by the enemy as an acceſſory to our act of 
leieing the town, it has an equitable claim to judge of 
us own neceſſity : and conſequently our claim of ne- 
celſiry can ſcarce take place conſiſtently with juſtice, 

unleſs we have firſt obtained the conſent of the ſtate, 
We have a right in war to take the goods of the 
enemy. But this right is reſtrained to ſuch goods as 
are either in our own territory, or in the territory of 
the enemy, or in places, which are not parts of the 
Erritory of any ſtate. For if the goods of an enemy 
ire in the territory of a neutral ſtate; ſince we have no 
i to go thither in a hoſtile manner; they are under 
the 
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the protection of the ſtate, and the law of nations will 
not allow us to take them. In like manner we have no 
right to take them, if they are on board a ſhip, whilſt 
the ſhip is in a neutral port; whether the ſhip itſelf is a 
neutral one, or belongs to the enemy ; becauſe the port 
is a part of the territory of the neutral ſtate, When the 
goods of an enemy are on board the ſhip of an enemy, 
and the ſhip is in the main ocean, there can be no 
doubt about our right of taking both the goods and 
the ſhip: becauſe they are then in a place, which is not 
in the territory of any nation. But when the goods of 
an enemy are on board a neutral ſhip, and the ſhip is 
in the main ocean; though we have a right to take 
the goods, we have no right to take the ſhip, or to de- 
tain it any longer, than is neceſſary to obtain poſſeſſi- 
on of the goods. For the ocean itſelf is no territory : 
and neutral ſhips, as they are moveable goods, are not 
parts of the neutral territory. As long as the ſhips con- 
tinue in their own ports, the goods, which are on 
board them, as well as the ſhips themſelves, are with- 
in the neutral territory, and cannot be taken. But as 
ſoon as the ſhips come into the main ocean, the goods, 
which are on board them, are in no territory, and con- 
ſequently are no more under the protection of the neu- 
tral ſtate, than the ſame goods would be, if they were 
paſſing through an uninhabited country, where no na- 


tion has juriſdiction, in neutral carriages or on neutral 


horſes. A neutral ſhip may indeed be called a neutral 
place: but when we call it ſo, the word place does 
not mean territory; it only means the thing, in which 
the goods are contained: and as this is a moveable 
thing, it is no part of the territory, and is no longer 
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If under the juriſdiction of the nation, than it continues 
'Þ within the territory. Though the goods of the enemy 
had been on board a ſhip, belonging to the enemy, we 


. might have ſaid in the ſame ſenſe, that they were in a 
25 neutral place, if they had been locked up there in a 
” 1 veutral cheſt. But no one would imagine, that ſuch a 
0 neutral place, as a cheſt, can be conſidered as a part of 
he 


the territory of the neutral ſtate, or that it could pro- 
ect the goods; notwithſtanding a 8 is as 
much a neutral place, as a neutral ſhip. The juriſdi- 

ion of a nation over things is confined to that tract 
of land, upon which it is ſettled, and to ſuch waters as 
are appendages to that land. Theſe unmoveable things, 
which are called the territory of a nation, are the im- 
mediate objects of juriſdiction or paramount property. 
Moveable things are the proper objects, of inferiour 
property, or private ownerſhip, and are no otherwiſe 
the objects of juriſdiction, than as they happen to be 
within the territory. Thus a ſhip, though it is a move- 
able thing, is under the juriſdiction of a nation, 
wlülſt it continues in one of its ports. But as ſoon as 
it is out at ſea, only the private ownerſhip or inferiour 
1 I} boperty of the ſhip continues : it ceaſes to be under 
e nations juriſdiction, The cafe will be the fame, if 


MN” uaſtead of ſuppoſing the ſhip to be the property of a 
gw: private merchant, we ſuppoſe it to be the property of 
* the nation. For though we cannot well call the pro- 


perty, which the nation has in ſuch a ſhip, by the name 
1 ot private ownerſhip; yet when the ſhip comes into 
tr ne main ocean, the juriſdiction or paramount proper- 
8 of the nation ceaſes; and the right, that remains, is 
uch in iafer in 
i weriour kind of property, which has the nature of 
Yate ownerſhip But it the jurifcyction, which a neu- 
tral 
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tral ſtate has over the ſhips of its members, or even | 


over its on ſhips, ceaſes, when the ſhips are out at 
ſea ; the goods of an enemy, that are on board ſuch 
ſhips, cannot be under the protection of the nation in 


the ſame manner, as if the ſhips had been in one of 


its ports, or as if the goods had been on its land. 
- Notwithſtanding a ſhip, when it is in the main ocean, 
is no part of the territory of a nation, and confe- 


quently is not ſubject to the juriſdiction, which the na- 
tion has over things; yet the men, who are in it, as 


they are members of the nation, are ſtill ſubject to the 
juriſdiction, which it has immediately over the perſons 
of its members. It is proper to take notice of this ju- 
riſdiction, though it is not material to the preſent 
queſtion : becauſe otherwiſe, when I ſay, that the ju- 
riſdiction of a nation over its own ſhips. or the ſhips of 
its members ceaſes, as ſoon as they are in the main 
ocean, the reader might have imagined, that I ſup- 
poſe the whole juriſdiction of the nation to ceaſe, its 
juriſdiction as well over the perſons, who are in the 
ſhips, as over the ſhips themſelves. When the ſeamen 
are on land, or in port, the nation has an imme- 
diate juriſdiction over them, as they are members of 
it, and a mediate juriſdiction over them, as they are 
perſons within its territory. But when they are out at 
ſea, though in one of its own ſhips, only the former 
ſort of juriſdiction remains, and the latter ſort ceaſes. 


In ſome nations, cauſes which ariſe at fea and have 


no connection with the land, whether they are civil of 
criminal, are cognizable by particular courts of marine 
or admiralty, which do not make uſe of the ſame forms, 
that are uſed in other courts of the ſame nation, and 


do not proceed upon what is called the law of the land, 
ol 
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or of the territory. It is plane, that, in the opinion of any 


nation, where ſuch courts are eſtabliſhed, a ſhip, when 


it is out at ſea, is no part of its territory: for if it was, 
though there might be a diſtinction of courts, there 


could be no reaſon, why the courts, which have cog- 


nizance of ſuch cauſes as ariſe at ſea, ſhould decide ac- 
cording to any other law than what is the general law 
of the land in all cauſes, which are in every reſpect the 
lame, except only, that they ariſe on the land or are 
connected with 1t. 

Though a neutral nation, when its ſhip. is in the 
main ocean, has no ſuch juriſdicton over the ſhip itſelf, 
if it was a part of its territory, yet either the nation 
elf, or ſome of the members of the nation, which is 
the ſame thing in the view of the Jaw of nations, will 


continue to have an inferiour ſort of property or own- 


erſſip in it. And this inferiour property or ownerſhip 
will render it unjuſt in us to take the ſhip, notwith. 
ſtanding we may lawfully take any goods of the el 
Thich are on board. 

But here a difficulty offers itſelf, which maſt not = 
werlooked. : That inferiour kind of property, which 
ne have called private ownerſhip to diſtinguiſh. it 


om a juriſdiction over things, is an excluſive right: 


loſe perſons, who have ſuch ownerſhip in things, whe- 
er they are private or public perſons, have a right to 
xclude all other perſons from making ule of theſe 


ungs. By this means the rights of others are fre- 


ently hindered from taking effect. Wild beaſts, and 
birds, and fiſhes, are, till they are catched, in common 
o all mankind ; and I have a right with the reſt of 
] to catch them, and to make them my own 
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by catching them. But I cannot hunt or ſnoot or 6h 
without vfing the ſoif or the water of another man. 
And as I have no fright to uſe theſe without his con- 


Jett; he may juſtly hinder me from doing any of theſe 


ns, as far is his right of property extends. Thus 


therefore by his private /ownerſhip I am hindered from 


taleing ſach things, as I ſhould otherwiſe have a right 
to take, if they did not happen to be in ſuch places, as 


he has an excluſive right to. In hke manner, though 
of an enemy, 
when they are out at ſea, yet there is ſome reaſon to 
doubt, whether the effect of this tight may not be hin- 


 dered by the inferiour property or ownerſhip, which a 


neutral nation has in the ſhip, where the goods are. 
For it may be ſaid, that, notwithſtanding our general 


right to take the goods, the neutral nation conſidered 
merely as a private owner has an excluſive right to its 


own, ſhip, and conſequently may hinder us from com- 
ing into the ſhip to take the goods. Thoſe, who ſet 
up a purely poſitive law of nations, have nothing elſe 
to do here in anſwer to this difficulty, but to prove 


the exiſtence of ſuch a law, and to ſhew that this la- 


has in fact determined otherwiſe. But if the law of 
nations is nothing elſe but the law of nature applyed 
to the collective perſons of civil ſocieties; inſtead of 
anſwering, that the law of nations has determined 
otherwiſe, we muſt find out a natural reaſon, why it 
ſhould determine otherwiſe. Where I have merely a 
right to acquire property in a thing, which is in com- 
mon to all 'mankind, but cannot acquire property in it 
without the uſe of what is already the property of ſome 
other man; this man neither does me an injury, Nor 


encourages or protects others, Who have injured 15 
J 
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by excluding me from the uſe of what belongs te him. 
And thus my right. of acquiring things, which are in 
common, will by his means fail of producing its effect: 
whilſt be, by whoſe means it ſo fails, will be charge- 
able with no crime, or no fault; becauſe he has done 
nothing more, than his property in what I wanted to ule, 
will juſtify him in doing. But where we have a right 
in war upon account of the damage, which the enemy 
has done us, to take the goods of the enemy, and theſe 
goods are in a neutral ſhip; if the neutral ſtate, though 
it has property in the ſhip, ſhould make uſe of its 
right of property to protect the goods againſt us , this 
protection makes it an acceſſory to the injury, which 
gave us a claim upon the enemy to obtain reparation of 
damages, and conſequently is inconſiſtent with the no- 
tion of neutrality. But whilſt this anſwer removes one 
difficulty, it brings on another. If a neutral nation 
makes itſelf an acceſſory to the damages, that the enemy 
has done, by protecting ſuch goods of the enemy, as 
we have a right to take for reparation, when theſe goods 
are out at ſea in one of its ſhips; why, might the ſame 
nation, without making itſelf an acceſſory to thoſe da- 
mages, protect the ſame goods, when the ſhip is in one 
of its ports, or when the goods are on land within its 
territory? A law of nations, which is natural as to the 
matter of it, and poſitive only as to the objects, of it, 
will furniſh us with an anſwer to this queſtion, Every 
ſtate has by the law of nations an excluſive juriſdiction 
over, its own territory. As long therefore as a ſtate 
keeps within its own territory, and exerciſes its juriſ- 
diction there, we have by this law no right to take 
notice of what it does; unleſs indeed where by pro- 
tecting ſome perſon, who has committed a crime in 
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our territory, it infringes upon our juriſdiction. But 
when its ſhips are in the main ocean; as they are then 
in a place out of its territory, where by the law of 
nations it has no juriſdiction ; this law will allow us 
to take notice of the protection, which it gives to the 
goods of the enemy, and to conſider it as an acceſſory 
to the damages done by the enemy, if it gives them 
protection. 

The goods belonging to a neutral ſtate or to any 
of its members cannot lawfully be taken, when they 
are on board the ſhip ot an enemy. The neutral ſtate 
has indeed no juriſdiction in the ocean, where the ſhip 
is; but it has property in the goods: and as the law 
of nature will not allow us, ſo there is no purely po- 
fitive law of nations that will warrant us, to violate 
this right of property. In the mean time the neutral 
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goods will not ſecure the ſhip itſelf. For the ſhip is 


neither the property of the neutral ſtate nor within its 
juriſdiction. 


Since the members of a nation, which is engaged ina 


war, whether they act under particular commiſſions, or 
under the general commiſſion of public war, may take 
the goods of the enemy, but cannot lawfully take any 
goods or ſhips, which are the property of a neutral 
ſtate, unleſs the goods are contraband ; who ſhall be 
the judge in theſe two queſtions, that is, who ſhall de- 
termine, whether the goods or ſhips, which the mem- 
bers of ſuch a nation have ſeized upon and gotten into 
their poſſeſſion, are the property of the neutral ſtate; 
and if they are its property, who ſhall determine, whe- 
ther they are contraband ? Other neutral ſtates, which 
have no intereſt in the goods or ſhips, might be unpre- 


judiced judges : but the law of nations has not made 
them 
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them authentic judges. All nations are in reſpect of 
one another in-a ſtate of nature or of equality : no one 
nation has juriſdiftion over the reſt, and no number of 
nations has juriſdiction over any one. The ſame reaſon, 
which excludes all other nations from having juriſdi- 
tion in theſe queſtions, will exclude: both the neutral 
nation, whoſe members claim property in the goods or 
the ſhips, and likewiſe the nation, whoſe members have 
them in their poſſeſſion, and claim them by the right 
of war. Theſe two nations are in reſpect of one another 
in a ſtate of equality; and neither of them has any 
authority over the other. The juriſdiction, which the 
neutral nation has over things, will not extend to the 
things in queſtion : becauſe they are not within its own 


territory. And its juriſdiction over the perſons of its 


own members will here give it no Judicial authority : 
becauſe in theſe queſtions its own members are the par- 
ties only on one ſide: the members of the other nation 
are the parties on the other ſide ; and the neutral ſtate 
has no juriſdiction over their perſons, In reſpect of 
theſe reaſons, which exclude the juriſdiction of the neu- 
tral ſtate, there is no material difference between that 
and the other, to whichthe captors belong. The things in 
queſtion will indeed be within the territory of the latter, 
if the captors have brought the ſhips into their own 
ports. But the controverſy aroſe upon the main ocean, 
which is out of its territory: and as it had no juriſdi- 
ction in the firſt inſtance, the ſubſequent act of bring- 
ing the things into its territory will not give it juriſ- 
uiction, If any ſubſequent act can give it juriſdiction, 
t muſt be a ſubſequent conſent of the parties. The 
oreigners, who claim the goods or ſhips, may agree 
vith the captors to have their reſpective claims deci- 
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ded by the ſtate, to which the latter belong. And ſuch 
an agreement will bind them to ſubmit to the ſentence 
of this ſtate. But if the things were brought by force 
into the ports of the ſtate, to which the captors belong; 
this act of force can produce no effects of right; till it ap. 
pears whether the force is lawful or not; that is, till it ap- 
pears, whether the goods might lawfully be taken or not: 
and conſequently chis act can produce no juriſdiction in 
the ſtate to determine, whether they might lawfully be 
taken. Till the force is determined to be lawful, it 
gives the ſtate no juriſdiction; where it had none be. 
fore. But the force cannot be determined to be lawful, 
till chere is a definitive ſentence, that the things, which 
are in the poſſeſſion of the captors, might lawfully be 
taken. The ſtate therefore cannot have juriſdiction by 
means of this force, till the queſtion, in which the ju- 
riſdiction, that we are enquiring after, is wanted, has 
been determined. | 

In the uſual practice of nations, the ſtate, to which | 
the captors belong, decides whether ſhips or goods, 
which are ſeized upon in war, are the property of a 
neutral ſtate or of an enemy, and whether the goods, 
if they ace the property of a neutral ſtate, are contra- 
band or not. But ſince the law of nature does not give 
it any authority in theſe queſtions, which can properly be 
called juriſdiction ; it will be neceſſary, if there is no 
purely poſitive law of nations, that has given it ſuch 
juriſdiction, to enquire upon what natural reaſons its 
right to decide about them is founded, and what fort 
of a right this is. The ſtate, to which the captors be- 
long, has a right to inſpect into their behaviour both 
becauſe they are members of it, and becauſe it is an- 


ſ\vcrable to all other ſtates for what they do in war; 
| ſince 


En. NATURAL LAW. 


ſince what they do in war, is done either under its ge- 
neral or under its ſpecial commiſſion. The captors there- 
fore are obliged upon account of the juriſdiction, which 
the ſtate has over their perſons, to bring ſuch ſhips or 
goods, as they ſeize in the main ocean, into their own 
ports: and they cannot acquire property in them, till the 
ſtare has determined, whether they were lawfully taken 
or not. This right, which their own ſtate has to deter- 
mine this matter, is fo far an excluſive one, that no 
other ſtate can claim to judge of their behaviour, till 
it has been thoroughly examined into by their own : 
both becauſe no other ſtate has juriſdiction over their 
perſons ; and likewiſe becauſe no other ſtate is anſwer- 
able for what they do. But the ſtate, to which the 
captors belong, whilſt it is thus examining into the 
behaviour of its own members, and deciding whether 
the ſhips or goods, which they have ſeized upon, are 
lawfully taken or not, is determining a controverſy 
between its own members and the foreigners, who 
claim the ſhips, or the goods: and this controverſy did 
not ariſe within its own territory, but in the main 
ocean. The right therefore, which 1t exerciſes, is not 
civil juriſdiction ; and the civil law, which is peculiar 
to its own territory, is not the law, by which it ought 
to proceed. Neither the place where the controverſy 
aroſe, nor the parties, who are concerned in it, are ſub- 
ject to this law. The only law, by which this contro- 
verſy can be determined, is the law of nature applyed 
to the collective bodies of civil ſocieties, that is, the 
law of nations. Unleſs indeed there have been any par- 
ticular treaties made between the two ſtates, to which 
the captors and the other claimants belong. They may 
have mutually bound themſelves by particular treaties 
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to depart from ſuch rights, as the law of nations would 
otherwiſe have ſupported : goods, which would natu- 
rally have been contraband, may by exprels treaty be 
made free; and on the other hand goods, which would 
naturally have been free, may be made contraband : 
neutral goods; which are on board the ſhip of an enemy, 
may by expreſs. treaty be made lawful prize, though 
by the law of nature they would have, been free; and 
the goods of an enemy on board a neutral ſhip may 
be made free, though by the law of nature they would 
have been lawful prize. Where ſuch treaties have been 
made, they are a law to the two ſtates, as far as they 
extend, and to all the members of them, in their inter- 
courſe with one another. The ſtate therefore, to which 
the captors belong, in determining what might or 
what might not be law fully taken, is to judge by theſe 
particular treaties and by the law of nations taken to- 
gether. 7; 

This right of che {tate, to which the captors belong, 
to judge excluſively, is not a complete juriſdiction, 
The captors, who are its own members, are bound to 


fubmit to its ſentence ; though this ſentence ſhould | 


happen to be erroneous: (becauſe it has a complete ju- 
riſdiction over their. perſons. But the other parties in 
the controverſy, as they are members of another ſtate, 
are only bound to ſubmit to its ſentence as far as this 
ſentence is agreeable to the law of nations or to parti- 
cular treaties : becauſe it has no juriſdiction over them, 
in reſpect either of their perſons, or of the things, that 
are the ſubject of the controverſy, If Juſtice therefore is 
not done them, they may apply to their own ſtate for 
a remedy, which may, conſiſtently with the law of na- 


tions, give them a remedy either by folemn war or by 
re- 
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reprizals. In order to determine when their right to apply 
to their own ſtate begins, we muſt enquire,when the ex- 
cluſive right of the other ſtate to judge in this contro- 
verſy ends. As this excluſive right is nothing elſe but 
the right of the ſtate, to which the captors belong, to 
examine into the conduct of its own' members, before 
it becomes anſwerable for what they have done; ſuch 
excluſive right cannot end, till their conduct has been 
throughly examined : natural equity will not allow, 
that the ſtate: ſhould be anſwerable for their acts, till 
thoſe acts are examined by all the ways, which the ſtate 
has appointed for this purpoſe. Since therefore it is 
uſual in maritime countries to eſtabliſh not only in- 
feriour courts of marine to judge what is and what is 
not lawful prize, but likewiſe ſuperiour courts of review, 
to which the parties may appeal, if they think them- 
ſelves aggrieved by the inferiour courts ; the ſubjects 
of a neutral ſtate can have no right to apply to their 
own ſtate for a remedy againſt an erroneous ſentence 
of an inferiour court, till they have appealed to the ſupe- 
riour court, or to the ſeveral ſuperiour courts, if there are 
more courts of this ſort than one, and ti!l the ſentence has 
been confirmed in allofthem. Fortheſecourts are ſomany 
means appointed by the ſtate, to which the captors be- 
long, to examine into their conduct: and till their con- 
tut has been examined by all theſe means, the ſtates 
excluſive right of judging continues. After the ſentence 
of the inferiour courts has been thus confirmed, the 
foreign claimants may apply to their own ſtate for 
a remedy, if they think themſelves aggrieved : but the 
law of nations will not entitle them to a remedy, unleſs 
they have been actually aggrieved. And even if upon 
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their own report they appear in the judgment of their 
on ſtate to have been actually aggrie ved; yet this 
will not juſtify it in declaring war or in making repri- 
als immediately. When the matter is carryed thus far, 
the two ſtates become the parties in the controverſy. 
And ſince the law of nature, whether it is applyed to 
individuals or to civil ſocieties, abhors the uſe of force, 
till force becomes neceſſary; the ſupreme governours 
of the neutral ſtate, before they proceed to falemn war 
or to reprizals, ought to apply to the ſupreme gover- 
nours of the other ſtate, both to ſatisfy themſelves, 
that they. have been rightly informed, and likewiſe to 
try, whether the controverſy cannot be adjuſted by 
more gentle methods. 

XX. Though Grotius refers the privileges of am- 


baſſadors to a purely poſitive law of nations; yet after 


any perſon, who is ſent from a foreign nation in the 
character of an ambaſſador, is received in that cha- 
racter by. the nation, to which he is ſent; the ſeve- 
ral privileges, that Grotius mentions, will ariſe out of 
the law of nature Gras to the collective perſons of 
civil ſocieties. | 

The law of: nature does not give any one nation a 
ſtrict right to demand, that any other nations ſhall 
receive ambaſſadors from it. This is no otherwiſe en- 
joyned, than as a matter of mutual convenience, or at 
the moſt of friendſhip or kindneſs. An intercourſe of 
good offices is due to mankind in general, and particu- 
larly to all, who have not deſerved to be treated as 
enemics. And this intercourle is kept up and carryed 
on amongſt nations by means of ambaſſadors, that is, 
of perſons, who are ſent from one nation to another to 
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tranſact buſineſs between them. Sometimes they are 


thus ſent to procure peace, where the two nations are 
at war, or to maintain peace, by adjuſting ſuch con- 
troverſies as are ariſing between them, and might 
otherwiſe be occaſions of war. Sometimes their buſt- 
neſs is to form an allialiee between the nations for 
their mutual defence, or to eſtabliſh other treaties, 
which tend to advance their mutual intereſt. It would 
be unkind and unfriendly, as well as imprudent, to 
refuſe them admittance, when they come for ſuch 
purpoſes as theſe. But ſince the rights ariſing out of 
thoſe affirmative precepts of the law of nature, which 
relate to benevolence, are of the imperfect ſort; if a 
nation ſhould refuſe to receive ambaſſadors, who are 
ſent to it, this cannot properly be called an injury to 
the nation, which ſends them. There may be ſuch 
reaſons againſt receiving them, as will vindicate it even 
from the charge of being unkind or unfriendly. *Gro- 
tius reduces theſe reaſons to three general heads. - Firſt, 
there may be reaſons ariſing from the nation, which 
ſends them. A nation, which has broken friendſhip 
with us by acts of hoſtility, can have no pretence to 
charge us with being unkind or untriendly, if we re- 
fuſe to receive. ambaſſadors from it; unleſs they come 
with propoſals of amends, If it has been the praQtice 
of a nation to make uſe of its ambaſſadors to ſpirit up 
our people to rebellion, or to ſeduce away our ma- 
nufacturers and artificers ; the duty of benevolence 


does not require us to run the hazard of being treated 
in the ſame manner again. Secondly; ſufficient reaſons 


againſt receiving an ambaſſador may ariſe from the 
particular character or circumſtances of the perſon, 
Ibid. | 


who 
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who is ſent. If he is of a profligate character; if he 
has formerly behaved perfidiouſly towards us, or can 
juſtly be charged with having been guilty of any open 
affronts or inſults towards our country in general, or 
towards the conſtitutional governours of it in particu- 
lar; however unfriendly it might be not to receive any 
ambaſſador from the nation, to which he belongs, there 
can be no unfriendlineſs in not conſenting to receive 
him in this capacity. Thirdly; the buſineſs, about 
which a' nation is defirous of ſending an ambaſſador, 
may be a reaſon, why he ſhould not be received. For 
certainly if we know beforehand what inſtructions he 
is charged with and what buſineſs he comes about, 
there is no more unkindneſs in refuſing to treat about 
it at all, than in rejecting his propoſals after they are 
made. Grotius informs his readers, that he is here 
ſpeaking of ſuch, as are called extraordinary ambaſla- 
dors, who come charged with ſome particular nego- 
tiation: for as to ordinary ambaſſadors, that are ſent 
from any nation to attend conſtantly upon the courts 
of another nation, not to carry on any particular pur- 
poſe, but to manage its buſineſs generally in thoſe 
courts, and to obſerve what paſſes there; the practice 
of the antients, who knew of no ſuch officers, has 
ſufficiently ſhewn us, that they are not neceſſary; and 
conſequently there is no great occaſion for being very 
ſcrupulous about RG» admittance to ambaſladors 
of this fort. 

Our authors opinion about the perſonal orivileges 
of ambaſſadors is, that whilſt all other perſons, wha 
reſide in the territory of any nation, are ſubject, during 


che time of their reſidence there: to the laws of that 


a This. 6 lv. : 
| terri- 
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territory, all nations have by poſitive agreement made 
an exception in favour of ambaſſadors ; that as by one 
fiction of poſitive law an ambaſſador is confidered as 
the repreſentative of the nation, which ſends him, fo 
by another like fiction of the ſame law he is confider- 
ed as if he was out of the territory, though he is in 
it. But there is no occaſion to have recourſe here to 
any fictions of a purely poſitive law of nations. An 
ambaſſador, who is appointed by a nation to act for it, 
is made the repreſentative of the nation, as far as his 
commiſſion extends, by the ſame law, which would make 
any one individual in a ſtate of equality the repreſen- 
tative of any other individual, who had appointed him 
to act in his ſtead, All, that can be called poſitive in 
this whole matter, belides che appointment of an am- 
baſſador to be the agent of the nation, from which he 
comes, is the general confent of mankind to conſider 
the collective body of every ſtate as a moral perſon. 
For in conſequence or this poſitive conſent, every ſtate 
will naturally be capable of appointing a proxy to act 
for it: and as the agent or proxy of an individual 
perſon, in the liberty of nature, is the reprefentative of 
that individual by the law of nature; ſo the ambaſſa- 
dor, proxy, or agent of a nation is the repreſenta- 
tive of that nation by the ſame law of nature, when 
this law is applyed by poſitive conſent to the collective 
perſons of civil ſocieties. Such a law of nations as this, 
it we look nc farther, will indeed ſubject every mem- 
ber of one nation, who reſides in the territory of 
another, to the civil law of this territory, as long as 
he reſides there. But if we attend to the act of the 
nation, which ſends an ambaſſador, and to the act of the 
nation, which receives him in this character, we ſhall 


find 
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find, that there is a tacit compact between them, which 
produces: an exception from this general rule in favour 
of ambaſſadors, without the ad of any purely poſi- 
tive law z in the ſame manner, as a compact between 
ties produce ſuch mutual rights and obligations, as 
would not have ſubſiſted by the mere law of nature, 
When a nation ſends an ambaſſador. the meaning of 
this act is, that it ſends one of it own members into 
the territory of another nation to reſide there as its own 
member and to tranſact ſuch buſineſs for it, as it 
wants to have done there. And the nation, which 
conſents to receive an ambaſſador, conſents to receive 
him upon the ſame terms and in the ſame charaQter, 
in which the other ſends him. This act therefore, af 
ſending the ambaſſadour on one part and of receiving 
him on the other part, amounts to a tacit compact be- 
tween the two nations, that he ſhall be conſidered in 
the territory of the nation, which receives him, as a 
member of the nation, which ſends him. But if, whilſt 
he reſides in the territory of a foreign nation, he 1s 


conſidered as a member of his own; he muſt be exempt- | 


ed from the juriſdiction of that territory in the fame 
manner as he would be exempted from it, if he had 
been at home : becauſe if the nation, where he reſides, 
claims any juriſdiction over him, it treats him as one 
of its one members, and not as a member of the na- 
tion, from which he comes. 

The general conſequence from theſe principles is, 
that an ambaſſador, when he commits any crime, 
cannot be puniſhed for it by the nation, where he te- 
ſides, when he commits it. This nation is bound to 


treat him in all reſpets, as if he was reſident in his 


own country. But if he had been reſident there, it 
would 
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would have had no juriſdiction over him. He can 
therefore be proceeded againſt no otherwiſe, than by a 
complaint to his own nation, which will make itſelf 
a party in his crime, if it refuſes either to puniſh him 
by its own authority, or to deliver him up to be pu- 
niſned by the offended nation. By ſupporting the ex- 
emption of ambaſſadors from being puniſhed by the 
nation, where they reſide, upon this principle of com- 
pact, we ſhall be excuſed from balancing the general 
utility, which might ariſe from ofliting liniſlimenc 
upon them according to the laws and by the authority 
of this ſtate, aczinlt the general utility, which ariſes 
from ſuch an exemption. It was neceſſary for Grotius 
to examine this queſtion about utility; as he ſuppoſes 
the privileges of ambaſſadors to depend upon a purely 
poſitive law eſtabliſhed by the common conſent of 
mankind. For where mankind are to give them pri- 
vileges by poſitive agreement; one way of finding 
out what ſort of privileges are given them is to find 
out what ſort of privileges will be moſt beneficial: 
becauſe mankind are moſt likely to have agreed to 
give them ſuch privileges, as will be attended with the 
moſt general benefit. But if their privileges ariſe out 
of the law of nature applyed to civil ſocieties, in con- 
ſequence of a tacit compact between the nation which 
ſends them, and the nation which receives them; all 
doubt about the utility of theſe privileges is out of 
the queſtion. For though the law of nature is ſound- 
ed in the general utility of mankind, yet no conſide- 
rations of any utility, which nations might obtain by 
making their compacts about ambaſſadors different from 
what they do make them, will outweigh the general uti- 
Ity, which ariſes from Cri ty obſerving compacts and 
keeping 
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keeping up to the terms of them, after they are made. 
When one nation ſends an ambaſſador to another, the 
latter is at liberty to receive him upon what terms it 
pleaſes, and to model its compact and reſtrain the am- 
baſſadors privileges in ſuch a manner as it judges to 
be moſt advantageous. But then it will be neceſſary 
for the nation, to which he is ſent, to expreſs the par- 
ticular reſtraints, which it deſigns to lay upon his pri- 
vileges, and for the other nation to agree to theſe re- 
ſtraints. For if he is ſent generally by the one, as an 
ambaſſador, and is received by the other in this cha- 
racter without any expreſs reſerves; the compact, 
which is between them, will produce ſuch privileges, 
as we have been deſcribing: and the law of nature 
upon account of the general utility of keeping com- 
pacts will take from the nation, to which he is ſent, 
the liberty of departing from the terms of the com- 
pact, which it has made, upon account of any utility, 
that might have accrued to it, if it had made a com- 
pact of different terms. 

What Grotius ſays here about human laws 1s 
equally true about human compacts: they admit of an 
equitable exception in favour of extreme neceſlity. 
But this exception will not affect the privilege, which 
ambaſſadors derive from compact, of not being pu- 
niſhed by the ſtate, where they reſide, for ſuch crimes, 
as they commit within its territory. For there is no 
abſolute neceſſity, - that a criminal ſhould be puniſhed 
at all: the law of nature does not enjoin, it only allows, 
the inflicting of puniſhment. And there is certainly 
ſtill leſs neceſſity, that he ſhould be puniſhed by any 
particular perſon, or at any particular time, or in any 
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ade, particular place. But if an ambaſſador ſhould raiſe 
the and head an inſurrection, or ſhould otherwiſe make uſe 

5 it of open force; it is no breach of the law of nations to 
am- ¶ oppoſe him by force, even though he ſhould happen 
to to be killed in the quarrel. Grotius diſtinguiſhes here 
ary between what is done in the way of defence and what 
par- is done in the way of puniſhment. Though the Jaw 
pri- of nations will not allow an ambaſſadors life to be 
re- taken away as a puniſhment for a crime, after it is 

an committed; yet this law, ſince it does not authorize 
cha- him to do what he pleaſes, does not oblige the ſtate 
act, to ſuffer him to make uſe of violence without endea- 
ges, MW vouring to ſtop it. The foundation of this diſtinction 
ture will be evident, if we attend to the principles, which 
om · ve have been eſtabliſhing. The law of nature in con- 
ent, ſequence of our conſent to receive any perſon in the 
»m- character of an ambaſſador, does not exempt him 
ity, from all civil juriſdiction : it only exempts him from 
2m- ¶ the civil juriſdiction of our ſtate, whilſt it ſuppoſes: 
him to be ſubject to the civil juriſdiction of his own. 

- is W But where this juriſdiction ceaſes, the compact, by 
fan MW which his privileges are ſupported, ceaſes to bind us. 
ity. This compact, like all others, becomes a nullity, when 
nch the matter of it fails. The matter of it is, that he 
ſhall be ſubject to the juriſdiction of his own ſtate and 
not to the juriſdiction of ours: and conſequently the 
matter of it fails, where the juriſdiction of his own 
ſtates ceaſes. This failure does not indeed bring him 
under our juriſdiction : the only effect of it is to leave 
us, in reſpect of him, in the liberty of nature, and to 
(ilcharge us at the ſame time from the obligation, that we 
lave laid ourſelves under by compact to conſider him as 
under the juriſdiction of his own ſtate. In theſe circum- 
| {tances 
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ſtances therefore we have the ſame right to act againſt 
him by force, that individuals have to act againſt one 
another in the liberty of nature. Now the Juriſdiction 
of his own ſtate fails for a time, where he is attempt- 
ing to injure us, and our danger is ſo immediate, as 
not to allow us time to have recourſe to his own ſtate 
to repreſs his violence; and conſequently in theſe cir- 
cumſtances we have a right to make uſe of ſuch na- 
tural means of defending ourſelves againſt it, as his 
conduct makes neceſſary. But after an injury has been 
committed ; there is no neceſſity, that the puniſhment, 
which he deſerves, ſhould be inflicted immediately. 
And ſince we have time enough before us to apply to 
the ſtate, from which he comes; there is, in reſpect 
of inflicting puniſhment upon him, no failure of the 
civil juriſdiction, to which by our compact we have 
allowed him to be ſubject: and conſequently we have 
no right to inflict puniſhment upon him ourſelves. 
© Since the privileges of ambaſſadors are imme- 
diately derived from the tacit conſent of the nation, 
which receives them in this character; it is plane, that 
they have no particular privileges in the territory of a 
ſtate, through which they are paſſing, either whilſt 
they are going from home or whilſt they are returning 
thither; becauſe they are not ſent to this ſtate as am- 
baſſadors, nor received by it in this character. If 
they meet with any ill uſage there, the law of nations 
takes no other notice of it, than if any other perſon, 
who is a member ot a foreign ſtate, had met with 
the ſame ulage. 
The attendants and the goods of ambaſſadors 
would be ſubject only to the juriſdiction of their on 
© Ibid. 5 V. « Ibid. $ VIII. IX. 
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ſtate, if they were at home: ſince therefore, whilſt they 
reſide with us, they are conſidered as if they were at 
home; their attendants and their goods have the ſame 
privilege, that they themſelves have; that is, the pri- 
vilege of not being ſubject to our juriſdiction. 

But this privilege of the attendants of an ambaſſador, 
who is received by us, is not a privilege, which is any 
otherwiſe annexed to their perſons, than as they belong 
to him. As ſoon as they ceaſe to belong to him, their 
privileges ceaſe. It is therefore in his power to with- 
draw their privileges: becauſe it is in his power to diſ- 
charge them from his ſervice and from all connection 
with him, whenever he pleaſes, But whilſt they con- 
tinue to be parts of his family, their offences, like his, 
are not puniſhable by our laws. The method of pro- 
cceding againſt them is by applying to him to with- 
draw his protection. And if he refuſes to withdraw it, 
he makes himſelf a party in their offence; and appli- 
cation is to be made to the ſtate from which he comes, 
as if the offence had been his own. 

When an ambaſſador has contracted any debts in 
the ſtate, where he reſides; the civil law of that ſtate 
cannot take his goods from him, and make them over 
to his creditors, for the payment of ſuch debts : be- 
cauſe his goods, as they belong to him, are ſubject 
only to the juriſdiction of his own ſtate. The method 
of recovering what he owes is the ſame as if it had 
been a debt of any foreigner, who is reſident in his 
own country, that is, by an application to the ſtate, to 
which he belongs, and by making reprizals upon the 
ſtate; if juſtice is denyed. 

It will be proper to obſerve, that in the compact, 
which produces the privileges of an ambaſſador, the 
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nation, which receives him, is a party on one ſide, and 
he in his own perſon and the nation, which ſends him, 
are diſtin parties on the other ſide : the nation, which 
receives him, tacitly agrees, by the act of receiving 
him, both with him and with the nation, which ſends 
him, to confider and to treat him, as if he was at 
home. From hence it follows, firſt, that though he, 
by miſbehaving himſelf, breaks this compact, as far as 
he is a party in it, yet this does not diſcharge the na- 
tion, where he reſides, from the obligation, which it is 
under by the fame compact to the nation, from whence 
he comes. Secondly, it follows from hence, that, 
where we and any nation have by mutual agreement 
fent ambaſſadors to each other, if that nation ſhould 
uſe our ambaſſador otherwiſe than the law of nations 
allows, yet we are not at liberty by way of retaliation 
to uſe their ambaſſador in the ſame manner. In ſuch a 
mutual agreement, though their ill treatment of our 
ambaſſador is a breach of compact on their ſide ; 
yet it will not releaſe us from the obligation, that we 
are under towards their ambaſſador by the perſonal 
compact with him. 
Public XXI. The compacts of individuals, which are pri- 
compacs vate compadts, have already been treated of at large: 
are cither * , 1 
treaties or But it may be neceſſary to ſay ſomething concerning 
iponfons. public compacts, which are the compacts of nations. 
Our authors ſubject led him to apply the law of nations 
to compacts of this ſort, particularly to ſuch as have 
relation to war, in more inſtances, than we ſhall have 
occaſion to go through. It will be ſufficient for our 
purpoſe to explane the general principles of this law, 
and to ſhew the reader by appiying them to a few 1n- 
e Ibil, FVII, 
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ſtances, that there is no other difference in the rules of 
law or in the rules of interpretation, when they are 
applyed either to public or to private compacts, be- 
ſides what ariſes from the difference between indivi- 
dual perſons, who are the parties in private compacts, 
and collective perſons, who are the parties in public 
ones. 

Public compacts, are divided, in reſpect of the 
perſons who make them, into treaties, conventions, 
or leagues, and ſponſions or engagements. 

Treaties, conventions, or leagues, as they are di- 
ſtinguiſhed from ſponſions, are made by thoſe, who 
are authorized by the conſtitution of a nation to act 
for it with other nations. But it is not neceſſary that 
theſe conſtitutional governours ſhould act in their own 
perſon. What they do by their deputies, ſuch as en- 
voys, ambaſſadors, or plenipotentiaries, is their own 
act; and conſequently in reſpect of the nation it pro- 
duces the ſame effect, as if they had done it them- 
ſelves. In public compacts, which ſovereign princes or 
other conſtitutional governours of a nation make by 
their deputies or agents, the law of nature is the ſame, 
as in promiſes, which individuals make by proxy : 
what the deputies do under the authority of their pub- 
lic commiſſion binds their principals ; even though 
they exceed ſome private inſtructions, which their 
principals had given them. 

Where the ſucceſſors of a ſovereign prince are 
choſen occaſionally by the people upon every vacancy 
of the throne, or are appointed by the ſtanding laws 
of the ſociety ; it is plane that the treaties of the pre- 

rot. L. II. C.XV. f III. XVI. See B. I. C. XII $ XVIII. 
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deceſſor do not bind them upon account of any imme- 
diate authority or power, which he has over them. 
For fince the right, which they have to the crown, is 
not derived from any act of his, but from the act 
of the ſtate, he cannot have any immediate authority 
over them either to limit this right, or to reſtrain 
them in the exerciſe of it. His treaties with foreign 
nations are made binding upon them by the interven- 
tion of the (tate. He is authorized by the ſtate to act 
for it in conſequence of the office, to which it has 
appointed him, His acts therefore will bind the ſtate; 
becauſe they are in effect its own acts. So that if, up- 
on his demiſe, no ſucceſſor was to be appointed and a 
perfect democracy was to follow; the public under 
this new form of government would be obliged to ful- 
fill his treaties. But ſince his treaties thus affect the 
ſtate itſelf 3 the right of government, notwithſtanding 
it is tranſmitted to his ſucceſſors, not by his own act, 
but by the act of the ſtate, cannot be tranſmitted free 
from the obligation of thoſe treaties, by which the ſtate 
would have been bound, if it had exerciſed this right 
itſe}f without tranſmitting it to any ſucceſſor. But the 
power of ſovereign princes thus to bind their ſuc- 
ceſſors, by the intervention of the ſtate, is not infinite. 
Beſides the conſtitutional reſtraints, which may be laid 
upon them by the eſtabliſhed form of government, 


2 


they are under a general reſtraint ariſing from the ends 


of civil union. They are appointed by the ſtate to act 
for the attainment of theſe ends, that is, for the ſecu- 
rity and advancement of the common welfare : and 
conſequently as they are the agents of the ſtate only 
tor theſe purpoſes, no treaties of their making, if 
they are deſtructive of theſe purpoſes, will bind the 
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ſtate. We ought not however to conclude from hence, 
that the ſucceſſor of any ſovereign prince, who has 
made a treaty with a foreign power, is at liberty to 
break that treaty, when he finds, that it would be for 
the intereſt of his nation to break it, upon pretence, 
that the nation could not be bound, and conſequent- 
ly that he cannot be bound, by a compact, which 
hinders the advancement of the general good. For 
though a ſovereign prince has no power to bind the 
ſtate and by the intervention of the {tate to bind his 
ſucceſſor to any thing, which is inconfiſtent with the 
public good, yet Grotius very properly obſerves, that 
this rule is confined to what appears in the firſt in- 
ſtance to be likely to hinder the public intereſt, and 
does not extend to what ſeemed at firſt to be of gene- 
ral benefit, though by ſome unforeſeen accident it 
may become hurttul in the event. If there was a 
probable cauſe for making the treaty at firſt, it was 
binding from the beginning ; and an accidental change 
of intereſts, which happens after wards, will not deſtroy 
its obligation. 

> Sponſions or engagements are compacts made by 
an inferiour magiſtrate or officer on the behalf of the 
ſtate, to which he belongs, without being authorized to 
act for it. Such compacts, ſince they are made without 
the authority of the ſtate, do not bind it, unleſs it con- 
firms them after they are made. But it is not neceſſary, 
that this confirmation ſhould be an expreſs one. The 
ſtate, to which the ſponſors belong, tacitly binds itſelf 
to fulfil what they have engaged fot on its behalf, by 
acting under the engagement, as if it underſtood itſelf 
to be obliged. Bur the notoriety of the engagement 
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and the mere ſilence of the ſtate about it will not 
amount to a tacit confirmation of it; as long as the nation 
or perſon, with whom the ſponſors have treated, is in 
poſſeſſion of no corporeal thing and exerciles no right 
in conſequence of its engagement. A thing, when it can. 
be claimed by preſcription, muſt have been for ſome. 
time in the poſſeſſion. of the claimant : and then the 
true owner by having knowingly neglected to reclaim 
it is underſtood. to have tacitly relinquiſhed it. If the 
thing had been all the time in the poſſeſſion of the 
true owner, there would be no occaſion for him to 
make any expreſs declarations that the thing is his, 
in order to keep up his property in it. In like man- 
ner where a right is claimed by uſage, the perſon, 
who claims it, muſt for ſome time have exerciſed it, 
and they, to whom this right belongs, muſt knowing- 
ly have neglected to ſtop him in the exerciſe of it. 
If he has never exerciſed it, their ſilence could be no 
mark of their intention to give it up to him: for they 
had neither occaſion nor opportunity to ſpeak about it. 
Now a ſponſion, whilſt it proceeds no farther than a 
bare compact, does not give the perſon, with whom it 
is made, poſſeſſion of any corporeal thing, and does not 
imply, that he exerciſes any right in conſequence of it. 
The notoriety therefore of the ſponſion and the filence 
of the ſtate about it, cannot give the perſon, with 
whom it is made, any claim upon the ſtate by pre- 
ſcription or uſage, The ſtate, whatever it may know _ 
of the matter, has no occaſion to ſpeak about it, as. 
long as nothing is obtained by it, or nothing is done 
in conſoquence of it. And certainly the ſilence of the 
ſtate or its neglect to declare, that it does not conſent. 


to the ſponſion, whilſt there is no occaſion to ſay any 
thing, 
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thing, or to make any ſuch declaration, is no evidence 
of its conſerit to the unauthorized act of ſome of its 
members, But if the ſponſors, beſides their bare com- 
pact, have given the perſon, with whom it was made, 
poſſeſſion of ſome corpoteal thing, which belongs to 
the ſtate ; or if that perſon in conſequence of this com. 
pact exerciſes ſome right, which affects the ſtate z then 
indeed the knowledge and ſilence of the ſtate about 
what has been done, its neglect to reclaim the thing 
or to ſtop the exetciſe of the right, is ah evidence of 
its conſent to the ſponſion. 

If the ſtate, to which the ſponſor belongs, neither 
expreſsly hor tacitly confirms what he has done, but 
on the contrary declares, that it will not make good 
his compact; we are next to enquire what the ſponſor 
himſelf is obliged tv. The compact, if we look no 
farther, binds him only to endeavour, to the utmoſt 
of his power, to prevail upon the ftate to make it 
good. He is bound to do this, becauſe it is poſſible 
for him to do it: but as far as the ſtate is concerned 
he is bound to nothing more, becauſe all beyond this 
is impoſſible. But if we look farther than the bare 
compact, we are then to conſider, whether the nation 
or perſons, with whom he treated, knew, that he had 
no commiſſion to act for his own ſtate. If they knew 
this, he is ſtill obliged only to endeavour to prevail 
with the ſtate to make his act its own : whatever they 
may have granted to him in conſideration of the com- 
pact, which they have made with him, he is not 
obliged to return that advantage; unleſs they have 
particularly ſtipulated, that he ſhould return it: be- 
cauſe they granted it in conſideration of a compact, 
for the performance of which they knew, that he could 
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enemy, that he meets in the field. For a truce is only 
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not be anſwerable : and it was their own fault, if they d 
would grant it upon this conſideration. But if he led it 


them to ſuppoſe, that he had authority to act for the Y 


ſtate, either by declaring fo in expreſs words, or by W 
treating with them as if he had ſuch authority, whilſt th 
they knew nothing to the contrary, this is a fraud: 
and the fraud will oblige him, though the compact 
does not, to make them amends for the advantages en 
which they have loſt, or for the damages, which they ab 
have fuſtained by the compact. If his goods are not po 
ſufficient to make them. amends, the obligation will po 
extend to his perſon; not indeed to his life, for the loſs ob 
of his life could be no amends to them, but to his 
labour or to the ſale of his labour. | cor 

Compacts, which the chief commander of an army pac 
or the governour of a town makes with the enemy, : 
are valid, as far as the reſpective commiſſions of ſuch | 
officers uſually extend : for ſo far they are underſtood 
to be empowered by the ſtate to act for it. The chief 
commander of an army is authorized by the nature of 
his commiſſion to exert or to abate the hoſtile acts of 
his army in ſuch a manner, as he finds to be moſt | 
convenient. He is therefore authorized to grant a truce 
to a town, that he is beſieging, or to the army of an 


the abatement or ſuſpenſion of hoſtile acts. But the 
obligation of this compact includes only himſelf, and 
the army, which is under his command; becauſe his 
commiſſion reaches no farther. If therefore, during the 
truce, | he and his army ſhould be called away to ſome 

other employment, and another commander with | 
another army ſhould be ſent in his place; what he has k 
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done does not bind thoſe, who ſucceed him: ſo that 
it wil! be no breach of faith in them, if they do not 
obſerve the trace; that he has agreed upon. But not- 
withſtanding any compact, in wliich he agrees with 
the enemy to abate rhe "Hoſtile acts of his army, will 
bind him and the army; yet if in making that com- 
pact he has abuſed his truſt to the advantage of the 
enemy, he is accountable to his own ſtate for ſuch 
abuſe. The nature of his truſt implys, that he has a 
power to enter into a compact of this ſort: and this 
power is ſufficient to render the compact valid. The 
obligation, that he is under, not to abnſt his truſt, re- 
gards his own ſtate only; and not the enemy; and 
conſequently it cannot affect the validity of the com- 
pat, which he makes with che enemyůyy 

*The commander of an army, though "_ office 
empowers him to grant a truce to the enemy, is not 
authorized by the nature of his commiſſion, either to 
make that truce general or ts make a peace. His 
power extends only to the army, Which is under his 


command: a general truce therefore, which is an en- 


tire ceſſation of hoſtilities between the two nations in 
all places wWhatſoever, and a peace, which puts an end 
not only to all acts of war, but to the ſtate of war 
between them, are not within the extent of his com- 
miſſion. If compacts, that produce a general truce 
or a peace, bind the ſtate, hen they are made by the 
commander of an army; the obligation ariſes, not 
from the nature of his office, but from ſome ſpecial 
commiſſion, which the ſtate has ren him for theſe 
purpoſes. | 
* Grot. ibid. $ VII. 
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that is with him, in order to ſave their lives, agree 
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'Thitigs taken by an army in war, whether they ate na 
moveable or immoveable, ate in the firſt inſtance taken * 2 
for the ite; to which the army belongs. ' The com. "Ro 
mander of the army has therefore no right, after they 1 
are in his poſſeſſion, to give them up to the enemy by 
compact: or if he has any ſuch right, it is detived, 
not from the nature of his commiſſion, but from ſome 
occaſional or cuſtomary grant of the ſtate. The rule 
about perſons taken in war is the ſame as the rule 
about things. So that the commander of an army 
has no other right to exchange priſoners with the 
enemy, than what comes from the ſpecial grant or the 
cuſtom of his country. But he is at. liberty to treat 
with the enemy about ſuch things or ſuch perſons, 2 
are not yet in his poſſeſſion : for the ſtate has no claim 
upon theſe. He is therefore obliged to obſerve the ar- 
ticles, which he has agreed upon with a garriſon, that 
capitulates, in reſpect either of the town, of the inha- 
bitants, or the foldiery. + alled 
The governour of a town is the commander of the | 
garriſon, that is, of an army employed for the part; . ho! 
cular purpoſe of defending the town. The nature np 
therefore of his truſt implys, that his compacts about 


ſurrendering the town will bind himſelf and the oarri- = 
ſon. If he ſurrenders it, when he might have defended . be 
it, or upon worſe terms, than he might have made, the! 


he is accountable to his own ſtate for his miſconduCt; Pub 
but the abuſe of his power does not affect any com- 
pact, which he makes in conſequence of that power. 

When the governour of a town, and the garriſon, YI. bt 


with the beſiegers not to bear arms againſt them or . 
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their ien ei Fr for a certain number of years, or 

for 1775 ome þ dough HA Q. a 

becauſe it 8 Ws jag {ng luty, which they,.w fub- 

mit to this condition, owe to oe Re country. ut Gro⸗ 

us replys, that the duty, which they owe to heir coun. 

ry, does not affect this compact, fince they were in the 

enemys power, and could nexer haye been able to have 

done their country either military or any other ſervice, 

if they had not ſubmitted to theſe, terms. * 

XXII. Public compacts, in reſpect of the circum- Compacts 
ſtances or condition of the nations, that are parties, to eee 
hem, are divided into fuch, as are made by. nations, peace or 
hat are at peace, and ſuch as are made by nations, 1 8 
that are at war. Treaties of the former fort.. ſometimes 
late to the terms or conditions of trade or commerce 
between the two nations; and then they are called 
riffs: ſometimes they relate to the aſſiſtance, which 
ne nation is to give to the other 1 in war; and then, if 
payments are to be made on either ſide, they are 
alled alliances; or if one nation ſtipulates to pay for the 

diſtance of the other, they are called treaties of ſubſidy, 

h ſhort any rights or obligations, which are conſiſtent 


of ith the law of .nature, may be. produced, and any 
4 guts and obligations of the law of nature may be 


aun out into view or be aſcertained, by expreſs frea- 


> q 1 nations, that are at peace with one 
other. 

2 Public compads with an enemy are either ſuch, as 
er ?pole the war to continue, Or ſuch as put an end te 
ih, Puffendorf has raiſed a groundleſs doubt about 
rec «obligation of compacts of the former fort. A ſtate 
15 (war, þ he ſays, implys a liberty of taking all advan- 
I. des, that we can againſt our enemy. F rom whence 
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he concludes, that it is a contradiction to ſuppoſe, that f 
a ſtate of war continues, and yet that we are under * 
any obligation of compact towards our enemy. For it 1 
on the one hand we are at liberty to take all advanta- 4 
ges, that we can, againſt our enemy; we are at liberty * 
to depart from our compact, whenever we can make | *©* 
any advantage by departing from it; ſo that our com- wr 
pact does not oblige us: and if on the other hand Our uſc 
compact obliges us to give up ſuch advantages, as we Y "* 
might gain by departing from it, the ſtate of war does }] 
not continue; becauſe a ſtate of war implys a liberty oY 
4! 


of taking all advantages whatſoever againſt our enemy. 
This difficulty will be removed, if we diſtinguiſh be- 0 


tween an abſolute ſtate of war, and a ſtate of war un. e 
der ſome limitations: an abſolute ſtate of war does in- dou 
deed imply a liberty of taking all advantages, that we 10 
can, againſt our enemy. But we may give up 1 this l. on!) 
berty in part by compact: and yet when we have done de. 
this, the ſtate of war will ſtill continue; not indeed in * 


its full extent, but under ſuch limitations, as ariſe from 
this compact. For the effect of compacts, which are 
made between nations, that are at war, and which ſup-* 
poſe the ſtate of war to continue, is to abridge the li- 
berty of war without putting an end to it. 

A truce is a compact, by which the perſons, who 
are parties in it, bind themſelves not to do any acts © 
war for a certain time, though the ſtate of war conti- 
nues. It differs therefore from a compact of peace, 2 
it does not put an end to the ſtate of war. The parties 
oblige themſelves not to do any hoſtile act during the 
time, that is agreed upon: but when this time 1s ex? 
pired, there is no occaſion either for any new declara 

9 Grot. L. III. C. XXI. FI. 
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tion of war or for any new cauſes to juſtify going on 
with the war. The truce, whilſt it laſted, reſtrained the 
ſtate of war from producing its proper effects: but as 
ſoon as the truce expires," the ſtate of war then exerts 
itſelf and produces theſe effects. Sometimes a truce is 
called a temporary peace: but when we call it fo, we 
uſe the word — Peace — only in oppoſition to acts of 
war, and not in oppoſition to a ſtate of war. 

One reaſon for enquiring, whether nations con- 
tinue in a ſtate of war during a truce, is, becauſe there 
may be ſome treaties between them, which are limited 
to times of peace, or ſome on the other hand, which 
are limited to times of war; and then it may be a 
doubt, which of theſe treaties ſubſiſt during a truce ? 
To this queſtion Grotius anſwers, that ſuch compacts 
only, as are limited to times of war, and not ſuch, as 
ae limited to times of peace, will continue in force 
during a truce. 

The chief queſtions relating to a truce may be eaſily 
determined either by conſidering the nature of the com- 
pact itſelf or by applying to it the common rules of 
interpretation. 

When a truce is by agreement to continue from 
ſome one certain day till another certain day, it may be a 
queſtion, whether both theſe days are included in it, if 
the compact does not ſay in expreſs words, whether they 
are to be reckoned incluſively or excluſively. Grotius al- 
lows, that the day, which is fixed for the ending of the 
truce, is to be reckoned incluſively. This day is in- 
deed the limit of the time : but the limits of natural 
things may be of two ſorts ; they may either be parts 
of the thing, as the ſkin, which is a part of the hu- 
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man body is likewiſe the limit of the body; or elſe 
they may be different from the thing itſelf and no part 
of it, as a river, which" the limit of a field or of 2 
meadow, is no part of the field or meadow. But it is 
moſt natural to reckon the limit of a thing as a part of 
the thing itſelf. He contends however, that the day, 
from whick the truce is to begin, is not to be reckoned 
incluſively ; becauſe the word — from — is disjunctive 
and not copulative; this word in its uſual ſenſe ſepa. 
rates the day, which is firſt mentioned, from the reſt 
and does not joyn it to them. One would rather think 
that this firſt day is the limit of the truce at one end, 
as the laſt day is the limit of it at the other end; and 
conſequently, that there is the ſame reaſon for reckon- 
ing the firſt day, that there is for reckoning the [aſt 
day, as a part of the time, which is included in the 


truce. Certainly the common uſe of the word =-from-- | 


is no objection againſt this way of reckoning : for when 
we ſay from head to foot, the head as well as the foot 
is included within the reckoning. | 


Truces, as we have already had occaſion to obſerve, | 


are either general or particular: if the parties agree to 
ſaſpend all acts of war in all places whatſoever, this is 
a general truce ; if they agree to ſuch a ſuſpenſion in 
ſome one or ſome few places only, the truce is a parti- 
cular one. When a truce is agreed upon by the conſti 
tutional governors of the nations, that are parties in 
the war, though it binds the whole nation on each ſide, 
no acts of war, which are done by the members of 
either nation, will be a breach of the truce, unleſs thoſe 
members knew, that it had been agreed upon: be- 
cauſe it can only oblige the whole nation, when it is ſo 
4 Grot. Ibid. g V. e Lge 
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, & promulgated, that the whole nation may know it. 
. Such truces, as arc granted by the chief commander of 
an army are ſubject to the ſame rule. But in theſe 
truces the rule has no great uſe, becauſe they are com- 
monly known immediately to all the F who are 
concerned in them. 

Truces may either be abſolute or conditidnal A 
truce which is made without any conditions annexed 
to it, though it binds the parties not to do any hoſtile 
acts towards one another, leaves them at liberty to 
fortify their towns, to raiſe new armies, to build ſhips, 
or in any other reſpect to put themſelves into a better 
poſture of defence, than they were in before. For by a- 
n. greeing merely not to do any hoſtile act, they cannot 
ade underſtood to have bound themſelves not to guard, 
he s well as they can, againſt any future hoſtile acts, 
.. © vbich may be done againſt them. Conditional truces 
en ve broken, when one of the parties does any thing, 
bot which is contrary to the conditions, that have been a- 
greed upon. And univerſally, a breach of truce on one 
part will juſtify the other part in beginning hoſtilities 
again before the time of the truce would have other- 
wiſe expired. Lo 

All truces granted for à certain | purpoſe, are con- 
ined to this purpoſe ; and the party, which makes uſe 
of the ceſſation of hoſtilities, to do any thing, that is 
not included within this purpoſe, and that is to the 
liſadvantage of the other party, breaks the truce. For 
3 this purpoſe is the ſole reaſon of the compact, the 
night arifing from the compact can extend no farther, 
than this purpoſe extends, Thus when a truce is 


rot. Ibid. $ VI. X. 
the 


granted to a beſieged town for the purpoſe of burying 
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extended beyond the common acceptation of the words, 
ſo as to make the favour, which it grants, as complete 


there is any difference between the rules of interpret. 


ing, that we ought in interpreting paſſports to adhere 
cloſely to the letter of them: becauſe the circumſtan- 
ces of the parties concerned in them, that is, of thoſe, 
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the dead; it is a breach of compact to make uſe of the beſto 


oppoftunity, which ſuch a truce may afford, to bring to w. 


any new ſupplies of men ot of proviſions into the town: they, 
the beſiegers, as they granted the garriſon a ceſſation of | quent 
arms only for the purpoſe of burying the dead, have 2 e co 
plane right, notwithſtanding their compact, to hinder I only, 


it by force from making any other advantage of this} and © 
ceſſation. 


ambig 

-* Pafſports, or letters of ſafe- conduct, which ar: cient 1 
granted to enemics in time of war, are to be conſtrued his me 
by the common rules of interpretation. The nature oi 
a paſſport does not particularly require, that the words 
of it ſhould always be underſtood in their moſt exten. 
ſive ſenſe, or that the meaning of it ſhould always be 


as poffible: whether it is to be interpreted . liberally oi 
not, muſt be determined in the ſame manner, as if ue 
had any other writing to conſtrue. On the contrary, i 


ing paſſports, and of interpreting other compacts, 
there appears at firſt ſight to be more reaſon for think- 


who grant them, and of thoſe, to whom they are grant- 
ed, are ſuch as afford no room to preſume, that the 
former deſigned to beſtow any extraordinary favou! 
upon the latter. However, this is no general rule for 
the interpretation of paſſports : it is not neceſſary, that 
they ſhould always be interpreted cloſely ; becauk 
though we have no room to prelume a deſign 0 


* Ibid. & XIV. 
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beſtow any extraordinary favour, we muſt allow thoſe, 
eff whom a paſſport is granted, as much favour, as 
they, who granted it, deſigned to beſtow : and conſe- 
quently we muſt collect the meaning of the writer, as 
we collect the meaning of other writers; from his words 
only, if they are clear and preciſe ; or from his words 
and other ſigns together, if his words are obſcure or 
ambiguous; or from other ſigns only, if there is ſuffi- 
ro cient reaſon to believe, that his words do nat expreſs 
bis meaning perfectly. 1 

of Cartels, which are compacts made between two na- 
i MY tions, that are at war, about the exchange or ranſom of 
.n priſoners, are to be interpreted by the ſame rules. 

he 'There can be no doubt about the obligation of com- 
ds, pats, which put an end to war and reſtore peace: nor 
ee is there any appearance of reaſon for imagining, that 
0 © theſe compatts are to be interpreted by any rules, which 
ve are different from the common rules of interpretation. 
„i may however be proper to obſerve, that, whilſt 
ret © ' Grotius diſtinguiſhes between breaking a peace and 
a; giving a new occaſion for war, the only real difference 
ink: between them is, that when a nation is ſaid to break a 
peace, we mean, that it does an injury in reſpect of the 
nights, which - were acquired or aſcertained by ſome. 
compact of peace; whereas it is more particularly ſaid 
to give a new occalion for war, when it does an injury 
in reſpect of ſome other rights. But notwithſtanding 
this difference, breaking of a peace is in effect giving a 
new occaſion for war: becauſe the compact of peace, 
38 it put an end to any former war, took away at the 
ame time all former occaſions of war. 
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Equal and: N ͤᷓXIII. «If ve conſider the terms or conditions of 
ee pobhe compacts, we _ divide them ae and 


compacts 
of nations. unequal! He 


The matter of . a may Aale be aha 
benefit of peace, or ſome other mutual benefit. All 


compacts are equal, where the inconveniences, Which 


both parties ſtipulate to bear, or the benefits, which 
both parties ſtipulate to receive, are equal. Compacts 
for reſtoring peace are equal, if the parties bargain for 
a mutual reſtitution ot priſoners, or of goods, which they 
have taken in the war, and for equal ſecurity to be 
given on both ſides tor preſerving the peace. Other 
equal-compacts of mutual benefit relate either to trade 


and commerce, or to mutual aſſiſtance in war, or to 


any other matter, from whence benefit may ariſe to 
the contracting parties. 5 
Public compacts are called unequal ones, hah 
inconveniences or the benefits, which they produce to 
the contracting parties, are unequal. Sometimes tle 
weaker or inferiour party is entitled by the compact to 


2 greater benefit, than the ſtronger or ſuperiour party; 
as when a ſtronger ſtate engages to aſſiſt another, that 


is weaker, and ſtipulates either for a leſs aſſiſtance or 
for none in return. Unequal compacts, which lay the 
greater burden upon the inferiour party, are either 
ſuch as diminiſh the ſovereign power, which tlie inſe- 
riour nation has. over itſelf, or ſuch as do not diminiſh 
this power. If the inferiour nation binds itſelf not to 
make war without the conſent of the ſuperiour; this 
condition dimmithes its ſovereign power: for the power 
of making war by its own act is a part of the ſove- 
reign power of a nation. Grotius gocs on to divide 


u Grot, L II. C. XV. FVI. VII. 
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the unequal burdens,” which may be laid by compact 


upon the inferiour nation, into ſuch as are tranſient and 
ſuch as are permanent. Amongſt the former ſort he 
reckons an obligation to pay the forces, that the ſupe- 
riour party has employed againſt it in a war, or the 
diſmantling of its towns, or the giving of hoſtages, or 
the yielding up of ſome part of its territory, or of its mi- 
litary ſtores or of its ſhips of war: theſe are called tran- 
ſient burdens, becauſe they ſoon end. But the burden 
will be a continued or permanent burden, if the infe- 
riour nation binds itſelf not to build forts in ſome par- 
ticular places, within its own territory, not to go with 
ſhips of war or with any other ſhips into ſome particu- 
lar parts of the ocean, or not to keep up more than a 
certain number of ſhips: theſe and many other bur- 
dens of the like ſort, though they are of indefinite con- 
tinuance, do not make the inferiour ſtate dependent 
upon the ſuperiour for the exerciſe, of its fovereign 
power. A farther burden of this fort is an obligation 
of the inferiour party to pay a proper reſpect to the ſu- 
periour and to acknowledge its ſuperiority. This how- 
ever does not imply a loſs or a diminution of ſovereign 
power; provided all the ſuperiority, which it is obli- 
ged to acknowledge, is a ſuperiority only of rank or dig- 
nity and not of power: for one ſtate may be acknow- 
ledged ſuperiour to the other in rank or dignity, whilft 
the latter ſtill continues to en elf independently 
of the former. 
XXIV, * Grotius obſerves, that ſome public com- Compacts 
pa ts are of the ſame tenor with the law of nature, or con- 88 
tain nothing but what is matter of natural right; whilſt ter with. 


others are of a different tenor and produce ſuch rights, wy ga 854 
CY 


* Grot, L. I. C. II. < XXI. E. H. C. XV. I. diſterent 
| R r2 A matter. 


6 
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as the law of nature would otherwiſe not have given 
us. Compacts of the former ſort are more particularly 
uſef ul, where the law of nature admits of ſome latitude, 
and the preciſe rights, which ariſe out of it, . depend 
upon the circumſtances that we happen to be in. Ex- 
preſs treaties, though | in theſe inſtances they contain 
nothing but what is matter of natural right, ſerve to 
aſcertain ſuch nights, as might otherwiſe have been con- 
troverted. Thus it is matter. of natural right, that. a 
neutral ſtate ſhall not convey any contraband goods to 
our enemy. But what are, and what are not, to be reck- 
oned contraband goods depends upon ſuch circumſtan- 
ces as may leave ſome room for cavil ; if the ſeveral 
ſorts of goods, that are to be reckoned contraband, have 
not been ſpecifye ed in ſome expreſs e 

This obſervation of Grotius will furniſh us with a. a- 
nother, that may be of ſome uſe in judging about the 
law of nature or of nations, from what nations have ſtipu- 
lated with one another in expreſs treaties. Though 
moſt nations ſhould at ſome time or other have made 
treaties, in which they have ſtipulated the ſame thing; 
yet we cannot conclude from hence, that what they have 
thus ſtipulated is a right of the law of nature or of 
nations; becauſe the matter of expreſs treaties is not 
always matter of natural right. On the contrary, we can- 
not conclude, that what has been thus ſtipulated 1s not 
preſcribed by the Jaw of nations, becauſe expreſs trea- 
ties ſometimes contain what would have been matter of 
natural right, thouglr no ſuch treaties had ever been 
made. We may explane this obſervation by the in- 
itance, which we. juſt now mentioned. If in enume- 


T ating the ſeveral forts of contraband goods, any parti- 


cular ſort of goods has been omitted in ever ſo many 
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expreſs treaties ; this is no evidence, that it is not con- 
traband by the law of nations : becauſe though a neu: 
tral ſtate would naturally have had no right in time of 


war to carry this fort of goods to our enemy, yet we 


might give it ſuch a right by expreſs treaty ; ; and any 
other nations that have ever made any treaties about 
the like goods may have done the ſame thing. On the 
contrary, if in any expreſs treaties we find, that ſome 
particular ſort of goods has been excepted as not con- 
traband; this exception is no evidence, that they are 
contraband by the law of nature: becauſe expreſs trea- 
ties are ſometimes of the ſame tenor with the law of 
nature; fo that the exception may poſſibly have guard- 
ed againſt nothing, but what the law of nature or of 
nations, when .rightly underſtood, would have guard- 
ed againſt without it. 
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4 BBAP: Xo, 5 il oamy 
Of the changes, that are made in ſlates 
and in their civil conſtitutions. | 
I. Three ways, in which civil conſtitutions are liable to be 
| changed. II. Uſage may change a civil conſtitution. 
III. Civil conflitutions may be changed by expreſs con- 
ſent, IV. Unjuſt force does not change a civil conſtitu- 
tion in right. V. Conſtitutions may be changed upon 
failure of ſupreme governours. VI. Abdication may 
occaſion à change in civil conſtitutions. VII. Patrimo- 
nial kingdoms are not naturally diviſible, VIII. Rates 
of ſimply bereditary ſucceſſion. 1X. Lineally hereditary 
ſucceſſion what. X. Effet of abdication in lineally 
bereditary ſucceſſion. XI, Change of conſtitution upon 
reach of compa?. XII. Sameneſs of a civil ſocicly, 
evbat it conſiſts in. XIII. Several ways, in which a ſtate 
may ceaſe. XIV. Change of conſtitution does not change 
a ſtate. XV. Some /orts of changes in a ſlate do nut dt. 
ſtroy it. XVI. Variable qualities of a ſtate. XVII. Con- 
queſt in an unjuſt war produces no effetts of right. X VIII. 
IWhet effects may be occaſioned by conqueſt in a juſt war. 


Three I. 5 HE. civil conſtitutions of all ſtates are eſta- 


EN bliſhed by a compact between the governing 


vi! conſti- part of the ſtate, and the body of the people: and as 


Re? long as the obligation of this compact continues, net- 


i Law , ther of the parties in it can of right change the conſt! 
ekangeg. tution; becauſe the law of nature requires both of 


them to obſerve their compact. But this obligation 


may ceaſe three ways. Firſt; though it cannot be 
made void by the ſeparate act of either party, yet the) 
may releaſe one another by mutual conſent, Secondly; 

e . C. IV iv. C vt. n. 


1 


CX 
it at 
oblig 
pack 
ly ot 
tion « 
diſch 
of th 
ſociet 
eſtab] 

IT. 
law, 
ſtate 
partic 
as if t 
comp! 
the þ 
this 1; 
and v 
comp: 
is eſta 

vB 
ing o 
contin 
either 
appeat 
any ci 
it obta 
Vernal 
chang 
the te 
themſe 
into: 


R 


Cx. NATURAE LAW. 631 


it at any time chere is no governing part in being, the 
obligation will be void betauſe there can be no com- 

pact or no obligation of a compact, Where there is on 

ly one party. Thirdly; a wilful and netorious viola- 

tion of the compact on the ſide of the governours, will 
diſcharge the people from their obligation, Upon any 

of theſe events the people, that is, the body of che 
ſociety, will be at liberty, as they were originally, to 
eſtabliſh any form of government, that they pleaſe. | 

IT. Civil conſtitutions are ultimately founded in a Uſage 

law, which proceeded from the collective body of the change 1 
: ſtate before the legiſlative power was veſted in any civil con- 


particular part of it. But we may argue about them ſtitution. 


) as if they were wholly founded in compares becaufe a : 
. compact between the governing part of the ſociety and : 
x 


the people is the immediate cauſe, which eſtabliſhes 
this law ſo as to make it binding upon both of them; 
and whatever alters the terms or conditions of that 
compatt, will likewiſe alter the tenor of the law, that 
is eſtabliſned by it. 

» Both the law and the compact, that we are peak. 
ing of, are commonly unwritten ones; and oſage or 
continged practice is the only evidence of the tenor of 
either of them. Whatever conſtitution therefors might 
appear from former uſage to have been eſtabliſhed in 
any civil ſociety; a different or a contrary uſage, after 
it obtains, will afford the ſame evidence, that the go- 
vernours and the people have mutually agteed- to 
change the conſtitution by releaſing one another from 
the terms or conditions, to which they had obliged 
themſelves by their former compact, and by entering 
into a new one, in which the terms or conditions are 

* Grot. L. II. C. XI. | | 


1 R r 4 different. 
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different. Thus an abſolute monarehy may become; 2 


limited one, or a hmited monarchy may become an 


abſolute one, by uſage, . is, by when tacit IRE 
the king and the people. | 


Civil con- III. © Tf the cinſtirational pada a PA ang 


— 1 releaſe one another by expreſs conſent from the obliga- 


— tion of the compact, by which the old form of go- 
by expreſs 


conſent. 


vernment was eſtabliſhed ; the body of the ſociety will 


then be at liberty to eſtabliſh a new. one. Or if, with- 


out any ſuch antecedent releaſe, the conſtitutional go- 
vernours and the people expreſsly agree to eſtabliſh a 
new form of government; this agreement will be a 
tacit releaſe of both parties from their reſpective 
obligation of adhering to the old one: becauſe they 
cannot intend to bind themſelves by a ſecond com- 
pact without intending at the ſame time to ſet aſide the 
obligation of the firſt, which, if it till ſubſiſted, would 
make the obligation of the ſecond impoſſible. 
The legiſlative body of a ſtate is only one of the 
parties in the compact, by which the conſtitution of 
the ſtate is eſtabliſhed : and conſequently the acts of 
this body, though they bind the whole ſociety in 
other things, will not be ſufficient to change the con- 
ſlition without the immediate and direct conſent of the 
people. In limited monarchies, where the people act in 
the legiſlative by their repreſentatives, if we do not 
attend to this rule, we may be apt to imagine, that 
as the conſent of the repreſentatives is in other in- 
ſtances the conſent of the people, ſo their conſent in 
concurrence with the reſt of the legiſlative body would 
be ſufficiznt to change the conſtitution from a limited 
to an abſolute monarchy. But theſe repreſentatrves are 


- Sce B. I. C. XII. FIX. 
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a part-of the legiſlative body and the 3oꝝſt conſeni di 
this whole body, though they are includech n git, is 
only the conſent of one party in the compact, by 
which tlie conftitution was eſtabliſhed. When a com 
ſtitution is diſſolved by à votorious and wilful violation 
of compact on the part of the civil governours, or by: 
the abdication or other failure of theſe governours; 
the people may chuſe repreſentatives: to ac for them 
in reſtoring the old conſtitution, or in ſettling a new 
one: and what theſe agents, who are choſen and ap- 
pointed for this purpoſe, ſnall do on the behalf of the 
people, will bind their principals. But agents, ho are 
choſen and appointed by the people to exerciſe their 
conſtitutional ſhare of the legiſlative power, act under 
the conſtitutional compact, and conſequently are not 
authorized by ſuch an W to Go the: 
terms of this compact. 

But what the legiſlative body of a ftate does. with 2 
deſign to change the conſtitution, either in a mixed 
form of government or in any other form, though it 
does not in right produce the change, which was de- 
ſigned, may be the occaſion of producing it. If the 
people acquieſce in what the old legiſlative has: done, 
and ſubmit, without being compelled by force, to act 
under the new one, as if they approved. of it z this 
acquieſcence and — is an n _ their- 
conſenrtt 1 73.5 < 4455 

IV..*Unyuſ: force, a comes —— the cin Unjuſt 
governours or from tlie People, can only change 4 "ore on 
conſtitution in fact and not in right; till the power, change a 
which has been ſeized by either party contrary to the ag ag 


conſtitutional compact, has been given up by the ex- right. 
d See B. I. C. XII. H XVI, f 


preſs 
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preſs and free conſent of the other. Uſage! alone is 
not ſufficient to eſtabliſh à conſtitution; wich has been 
thus introduced: © for uſage or preſcription will give 
the poſſeſſor no claim either to corporeal or to incorpo- 
real things, where the firſt poſſeſſion is diſhoneſt: And 


Conſtitu- 
tions may 


be chang- 


ed upon 


ya" og O 
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the ſubſequent conſent of the injured party, even 
though it is expreſs, will do nothing, if W uizak 
force is made uſe of to obtain it. 


the conſtitution of government ceaſes, becauſe the peo- 


c ple are then the only remaining party in the compact, by 


ſupreme which it was eſtabliſhed. Such a failure of ſupreme 


gover- 


DNOUTS, 


governours is poſſible in almoſt any of the forms of 
government, but it is moſt likely to happen in thoſe, 


Which are monarchical either in whole or in part. A 


monarchy is indeed ſo far from being a firm and laſting 
conſtitution in itſelf, that it will fail upon the death of 
the firſt monarch, *f if ſuch poſitive proviſions are not 


made for continuing it, as do not ariſe out of its own 
nature. 


The law by making a kingdom hereditary will pre- 
ſerve the conſtitution upon the event of the poſſeſſots 
death : for as the anceſtor was a party to the conſtitu- 
tional compact, and ſupported the obligation of it, as 
long as he lived, ſo immediately upon his death the 
law brings the heir into his place and makes this heir a 
party in it. 
notwithſtanding this proviſion has been made for the 
continuance of it. If the family, upon which the law 
entails the kingly power, is wholly extinct, or if no 
ſuch heirs are left in it as the law deſcribes; the people 
will then be at liberty either to chuſe a new monarch, 
or to introduce a new form of government. 

e See B. I. C. VIII. C IV. 


' See B. II. C. IV CV. VIII. 
VI. 


V. When there are no — governours in being, 


But the conſtitution may poſſibly fail, 
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VI. When the, conſtitutional governours of 2 ſtate: Abdica- 
have abdicated or relinquiſhed their power ;. there Will ion 46 


occaſion a 


be no ſuch governours in being: the people therefore change in 
will be releaſed from the obligation of the compact, Fee 
which ſupported the conſtitution, and Will een 
| to alter it, if they think proper. =, 
| & Conſtitutions, that are monarchical; either in 1 ; 
or in part, will ceaſe upon the abdication of the preſent 
poſſeſſor of the kingdom, notwithſtanding the law has 
provided for the continuance of them by making the 
4 kingdom hereditary : for by abdicating for himſelf, he 
abdicates likewiſe-for. his children or other heirs, and 
cuts them off from the ſucceſſion. The whole effect 
of a civil law, which eſtabliſhes inheritance, conſiſts in 
tranſmitting to the children or other heirs what the 
anceſtor poſſeſſes at the time of his death. If he there- 
tore in his life-time has abdicated or relinquiſhed his 
right, the law will produce no effect at his death; 
there will be nothing left for them to claim under the 
law, and nothing leſt for the law to tranſmit to them. 
If we ſhould be asked here, whether a civil law by 
making a kingdom hereditary, that is, by appointing 
an heir to the perſon, who poſſeſſes 1t ar prefent, will 
not britig this heir into the right of his anceftor im- 
mediately upon the abdication of the anceſtor? the 
terms of the queſtion will ſupply us with a proper 
anſwer to it; A man may have a ſucceſſor at any 
time, but he cannot have an heir, till he is dead: for 
an heir *is' a perſôn, Who ſucceeds into the right of 
another, not upon any event whatſoever, but only 
pon the event of this others death. If the law there- 
tore has done nothing more than make the kingdom 


8 Grot, I IT. C VII XXVI. 


here- 
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hereditary, by appointing a ſucceſſion of heirs, it only 
provides, that no vacancy of the throne ſhall happen 
by the death of the preſent poſſeſſor: a vacancy, that is 


conſtitution, the people are at liberty upon this event 
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made by his abdication, does not come within the view 
of the law, and W is made _— it «or N 
up ſuch a vacancy. 

Since an. abdication me diflalves a ane 


either to introduce a different form of government, or 
to reſtore the monarchy, either in its former extent or 
ander new limitations. And in whatever ſhape they 
reſtore it, they may grant the kingly power to a new 
family; or they may paſs over the perſon, who would 
have been the heir to it, if no abdication had happened, 
and may grant it to others, who ſtood mote remote 
than he in the former ſucceſſion; or laſtly they may 


call him to the throne by expreſs grant, or may ſuffer nature 
him to take poſſeſſion of it without interruption. » But ſociet) 
whether he obtains. it by grant or by ſufferance, hig I rently 
right is derived from the immediate conſent of the a ſtate 


people, and not from the operation of the civil law, 
which had eſtabliſhed an en ane before 
the abdication of his anceſtor. 

Hitherto we have argued in this queſtion den our 
authors principles. But hereditary ſucceſſion - may be 
either ſimple or lineal : and Grotius confines theſe prin- 
ciples to the former ſort. He maintains, that a law, 
which eſtabliſhes lineal inheritance, will, produce a dif- 
ferent effect from a law, which eſtabliſhes ſimple inhe- 
ritance; ; that where lineal inheritance is eſtabliſhed the 
abdication of the anceſtor will not affect the theirs, 
though where ſimple inheritance is eſtabliſned it will 


cut them off from the ſucceſſion. To clear up this 
matter 
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matter, it will be neceſſary for us to take a view of 
what Grotius ſays concerning * ſeveral mn of due 
ceſſion to kingdom. N 
VII. Our authors firſt ck a Wecellion 65 Patrimo- 
patrimonial kingdoms is; that they are diviſible intteri- dom a 


doms are 


tances, that as the preſent poſſeſſor of ſuch a kingdom _ 
is empowered to appoint his own heir, ſo he is not ible. 
obliged to tranſmit the kingdom entire to any one per- 
ſon, but is at liberty to divide it into as many parts as he 
pleaſes, and to appoint as many ſucceſſors, as there are 
parts, with ſovereign power over each part. We wilt 
enquire preſently, whether the ſtate could not give him 
this power by an expreſs act? or whether the acquie- 
ſcence-or tacit conſent of parties will not confirm ſuch” 
a diviſion after it is made, though he had originally no. 
power to make it? The point, that we are to confider 
now, is, whether a patrimonial kingdom is in its own 
nature a diviſible inheritance? The nature of civil 
ſociety and of civil power will lead us to think diffe- 
rently. from Grotius upon this point. All the parts of 
a ſtate are united into one body by the ſocial compact, 
and muſt remain united, as long as no alteration is made 
in this compact. But a civil governour cannot change 
this compact; becauſe he is obliged by the natute 
of his office to act under it, and conſequently he can- 
not divide the ſtate or ſeparate the parts of it from 
one another. The civil power, with which he is in- 
veſted, gives him a right to govern the ſtate; but it 
only gives him a right to govern it as a ſtate, that is, 
aa body of men, who ate united by compact for the 
purpoſes of ſecuring their rights, and of advancing 
their general benefit. 


J. II. C. VII. $ X11. 
| The 
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it ſhould be 
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The tenore, by which this power is held, will not 
alter the nature of it. If ſtates ure indiviſible things 
in themſelves, the power of governing them, though 
patri morale will not extend to a power of 
dividing chem. The notion of a patrimonial kingdom 
implys; that the poſſeſſor of the kingly power is at 
lberty to diſpoſe of it, to hot he pleaſes. But this 
liberty cannot extend farther, than the nature of the 
thing,” which is to be diſpoſed of, wilt allow. Where 
kingly power is the thing to be diſpoſed of, the poſſeſ- 
for; though he holds it as a matter of 'patrimony; can 
diſpoſe of it only as* kingly power, that is, as thie 
power of governing a collective body of men, all the 
parts of whichy are 'vnited to one another We che ſocial 
compact. Mis 11007 g: tou ien 
* Grotins allows, chat: kingdoms," which are unde 
hereditary in inteſtate ſueceſſion by any act of the peo- 
ple, are indiviſible things :" becauſe it may be preſu- 
med, that che people, when they made ſuch a ſettlement, 
intended © what is moſt for the common benefit: and 
the ſecutity of the whole will be better provided for, if 
the ſtate continues entire, than if it was to be divided 
upon every deſcent of the civil power into a number 
of leſſer ſtates. But this reaſ6n- may be applyed as well 
to patrimonial kingdoms as to kingdoms, which ate 
hereditary in inteſtate ſueceſſion. Grotius indeed ſpeaks 
of patrimonial Kingdoms, as if the right of governing 
them was acquired: and tranſmitted independently of 
the peoples conſent,” But by whatever means the king! 
power might be acquired, we have ſhewn in another 
place, that the conſent of people is as neceſſary to 
i Grot. L. I. C. III. S XI. I. II. C. VII. 5 XIV. 
Ses B. II. CI 5 XIV. 


make 
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malte &, patrimonial, as to make it hereditary in in- 
teſtate ſucceſſion. If therefore we may preſume, that 
a ſtate is. an indi viſible thing, where the civil power is 
the fame preſumption, thut it is an indiviſible things 
where this power is patrimonial; becauſe it could not 
be made patrimonial without the like conſent of the 
people. Or if we ſhould ſuppoſe with our author, that 
the conſent of the people has nothing to do either in 
acquiring or in tranſmitting the civil power in patri- 
monial -kingdoms ; yet Kill the ſecurity and common 
intereſt of all the parts of a civil ſociety, as it is the 
end of ſocial union, (muſt like wiſe be the end of all 
civil government: becauſe when a ſociety is formed 
for any particular purpoſe, it is impoſſible, that the 
power of governing this ſociety after it is formed, 
ſhould not have the ſame purpoſe in view. Since there 
fore our author allows, that the ſecurity and common 
intereſt of all the parts of a ſtate will require, that it 
ſhould be. indiviſible z, the conſequence i that the civil 
government of it cannot in its own nature be tranſ- 
mitted in ſuch a manner as to divide the ſtate: though 
the people have not made it indiviſible by any other 
act, che mere act of ſocial union is ſufficient to make 
t ſo. -huban'z d An acdc 

When I lay, that panes Cane Tay is | indivifible 
in its on nature, I do not mean, that no act whatſoever 
can divide it. The ſocial compact makes a ſtate one 
ndiviſible thing in its own nature; and it mult con- 
unue one ching, as long as this compact ſubſiſts with- 
out being altered. Now the civil power of govern- 
ing a flate! is ultimately founded in this compact: for 
1 there was no {uch compact, there could be no ſtate, 


and 
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and conſequently there could be no civil power. But 
fince the nature of civil power thus preſuppoſes the 
abligation. of the focial compact; the . perſon, who is 
in poſſeſſion of this power, though he holds it patri- 
monially, is not authorized by it to alter the terms of 
this compact. The people however, as they are the 
parties to this compact, may releaſe the obligation and 
alter the terms of it by their conſent: not indeed with- 
out the conſent of the perſon, who is inveſted with the 
ſovereign power; becauſe he has an intereſt, that the 
ſtate ſhould not be divided, and this intereſt cannot of 
right be taken from him, unleſs he agrees to give it 
up. But there is nothing, which will hinder the fine 
from bcing divided by the joynt conſent of him and 
the people. A ſtate is naturally one thing, as long as 
the compact, which united the members or parts of it 
into one body, continues the fame in all points it can- 
not naturally be divided, till this compact is altered. 
And though this compact may in part be releaſed by 
the joynt conſent of the ſovereign governour and of 
the people ; yet ſince it cannot be fo releaſed by the 
fingle act of the ſovereign governour; a kingdom, 
though it ſhould be patrimonial, cannot be diſpoſed 
of as a diviſible inheritance by the poſſeſſor of it. 
Thus whillt Grotius maintains, that a patrimonial 
kingdom i in itſelf a diviſible inheritance, and cannot 
be made indiviſible without ſome poſitive act of the 
| ſocicty; the nature and ends of ſocial union and of 
civil government will rather lead us to conclude on 
the contrary, that all ſtates, whether the civil power in 
them is held patrimonially or otherwiſe, are indiviſible 


in tl: emlelves, and cannot be made diviſible without 
ſome 


MA 5 
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ſome poſitive act, in which the people concur to make 
them ſo. 


Though the "offedlor of a patrimonial kingdom, if 


ſuch a tenure of civil power had been any where eſta- 
bliſhed, would have a right to appoint his ſucceſſor by 


will, or by any other act of his own; yet if he had 


kingdom hereditary upon failure of ſuch an appoint- 
ment. For a patrimonial right in the ſovereign power, 


which is an incorporeal thing, is in this reſpect like the 
property of an individual in corporeal things: * the 
proprietor of a thing has a Tight to diſpoſe of it by 
will; but if he has made no will, neither his children 
nor any one elſe can claim it in inteftate ſucceſſion 
without. the aid of poſitive law. Upon theſe principles 
the death of a patrimonial king would put an end to 
the ſueceſſion, and the ſovereign power would return 
to the body of the ſociety, from whence it originally 
came; if he had appointed no heir, and the civil law 
had not appointed one for him. 

If we ſuppoſe, what our' author takes for granted, 
that in a patrimonial monarchy the tenure, by which 


the ſovereign power is held, will make it deſcend as an 
inteſtate inheritance without the aid of any poſitive law, 


when the laſt poſſeſſor has not appointed an heir; the 
next queſtion will be, to whom this power will deſcend? 
let us ſuppoſe, that it will deſcend to his children; 
and then the queftion will be, in what order his child- 
ren are to inherit? All of them have equal claims: 
but they cannot all inherit at once. The ſtate cannot 
m See B. J. CV; 5 IV. 


VOL. II, S $ be 


neglected to appoint a ſucceſſor, it may reaſonably be 
queſtioned, whether the kingly power would deſcend in 
inteſtate ſucceſſion, unleſs the civil law had made the. 
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be divided amongſt them, ſo thit each of them thay 
have kingly power over a ſeparate part: becauſt a ftat 
is in irs own nature one indiviſible thing. And they can- 
not inherit this power Joyntly ; beet the conſtitution 
is monarchical, by the ſuppoſition, and ſuch a Joyrit 
i6heritance of the ſovereign power would change it M- 
to an ariſtocracy. Therefore to ſatisfy their equal 
claims, they muſt take one after another. This is the 
rule in all indiviſible things, whether they are corporetl 
or incorporeal. Thus the ſeveral fellows of a college 
in our univerſities have an equal right to the common 
emoluments of their places or fellowſhips. The rents 
arid other profits ariſing from the eſtate of the college 
are diviſible emoluments; and each of the fellows may 
receive his teſpectide ſhare of them at the ſame time, in 
ſuch proportion as the ſtatutes or cuſtoms of the college 
direct. But the right of ſucceeding to an eccleſiaſtical 
benefice, which is in the patronage of the college, is | 
an indiviſible emolument: they have all an equal right 
to ſucceed to it, when it happens to be vacant, but 
only one of them can ſucceed at one and the fame 
time. Therefore to ſatisfy this right they miſt ſuc- 
coed to it one after another in that order, which fas 
been eſtabliſhed by the local ſtatutes, or by the cuſtos 
of the college, or by the Particular appointment of 
the donor. 


Our authors rule in patrimonial kingdoms, When 


they become hereditary by accident, is, that each child 


of the laſt poſſeſſor, whether it is a male or a female, f 
to ſucceed according to the order of birth. »In Ring- 
doms, which are not pattimonial, but are made here- 
diary in inteſtate ſucceſſion by the act of the prope: 


tot. 1 C. vII. XXVII. he 
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he propoſes A rule, which is ſomething different from 


this, and gives a preference to the males before the fe- 


males, though the males ſhould happen to be younger 
than the females. He does not inform his readers, why 
be makes this difference: but the reaſon, by which he 
ſupports . the latter rule, will help us to conjecture up- 
on what reaſon he ſounds the former. In kingdoms, 
which are made hereditary by the act of the people he 
lays, that the; males will be preferred in the ſucceſſion 
before the females z becauſe. the former are more fit 
for the buſineſs of war and of civil government. But 
if a view to the ſecurity and common intereſt of the 
ſociety is What gives a preference to the males before 
the . females in kingdoms, which are made hereditary 
by the act of the people; we may reafonably conclude, 
that he gives no ſuch preference in patrimanial king- 
doms, which become hereditary by accident, becauſe 
he ſuppoſes, that in the ſucceſſion to kingdoms of this 
ſort, no regard. is te be had to the ſecurity and common 
intereſt of the ſociety, that nothing 1 is to be conſider- 
ed beſides the benefit of the reigning family, and con- 
ſequently, that the order, which is to be followed in 
the ſucceſſion, is the order, which nature has marked 


out in this, family by priority of birth. But if this was 


the reaſon, why he made a difference between the rules 
of ſucceſſion in theſe two ſorts of kingdoms, it will not 
de ſufficient to ſupport this difference. For ſince the 
ſecurity. and .common intereſt of the ſtate is the end 
of ſocial union, it muſt likewiſe be the end of civil 


government; and conſequently wherever civil law has 


given no expreſs directions about the order of ſueceſ- 
lion to the civil power; the ſucceſſion is to be directed 
by this principle, as well in patrimonial kingdoms, 

e which 
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which become hereditary in inteſtate ſucceſſion. by ac- 
cident, as in kingdoms, which are made TH by 
the free conſent of the people. a 
VIII. It will be needleſs to enquire when the order 
of ſucceſſion is, where the law has exactly pointed | it 
out. But if the law has done nothing more, than 
make the kingly power hereditary in inteſtate ſueceffion, 
by tranſmitting it to the heirs of the laſt poſſeſſor of 
it without allowing him to diſpoſe of it by will or by 
any other act of his own; we are then to enquire what 
will be the natural operation of ſuch a lx. 
Hereditary fucceſſion, as we have before obſerved; 
is either ſimple or lineal. Grotius' indeed does not 
give the name of hereditary ſucceſſion to the latter ſort. 
But we ſhall find preſently, that lineal ſucceſſion-is he- 
reditary in its own nature, and differs from ſimple ſuc- 
ceſſion only in mos of the order, in vhich the heirs 


are placed, 


The ſucceſſion is ſimply hereditary, . upon the 
death of the laſt poſſeſſor of the kingly power, thoſe 
perſons, who are neareſt to him in blood, ſtand firſt in 
the order of ſucceſſion, and all, who are equally. near 
to him in blood, have an-equal right to ſucceed him- 

Our authors firſt rule about kingdoms; which are 


made ſimply hereditary in inteſtate ſucceſſion by the 


free conſcnt of the people, is, that ſuch-kingdoms are - 
indivilible. But this rule, as we have already proved, 
is not peculiar to kingdoms of this ſort: it extends to 
patrimonial kingdoms, whether they are diſpoſed of by 
any act of the laſt poſſeſſor before his death, or be- 
come hereditary in inteſtate ſucceſſion for want of ſuch 
a diſpoſition. 


» Ibid. g XxII » Ibid, XIV. | 
SE} 1 » Secondly ; 


. NATURAL LAW. 

- * Secondly; where the civil law calls the head of any 
family to the ſucceſſion, and makes the kingly power 
hereditary in his family; no perſons come within the 
view of this law, beſides ſuch as are deſcended from 


him. His - collateral relations by affinity or by blood 


cannot claim to ſucceed to what was given to him for 
his perſonal qualities, and to his family after him either 
as a reward of his merit, or upon the proſpect, that 
the like perſonal qualities would be cultivated in that 
family. Therefore if his direct deſcendents fail, the 
power, with which he was inveſted, reverts to the body 
of the ſociety; notwithſtanding there ſhould be ſome 
collateral branches left, that deſcended E from 
the ſame ſtock with him. 


Thirdly; his deſcendents, if they are not born 


in ſuch marriage, as the laws of the country have eſta- 


bliſhed, cannot claim to ſucceed him by the aid of the 


law. A perpetual contract of cohabitation in any other 
form, though it might be a valid marriage by the law 


of nature, is not ſufficient to give them ſuch a claim: 
both becauſe they will be liable to contempr upon their 


mothers account, if ſhe was not thought a fit perſon to 
be received as the wife of their father according to the 
matrimonial laws of the country ; and likewiſe becauſe 
the ſtate, which has fixed the ſucceſſion, has a right to 
as preat a degree of certainty, as the nature of the 
thing will allow of, that the perſon, who ſucceeds to 
the crown, is not ſpurious ; and this degree of certainty 
cannot be had in the view of the civil law, unleſs the 
marriage of the parents is conformable ro this law, 
* Puffendorf obſerves: farther, that in order to take 
away all ſuſpicion of a ſuppoſititious birth, it is the 
* Ibid, g XV »Ibid. XVI. 5B. VII. C VII. S XII. 
e 88 3 cuſtom 
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cuſtom in ſome countries for the queens to be deliver- 
ed in an open chamber before a large aſſembly of the 
nobility or other principal perſons of both ſexes. 

Fourthly ; * amongſt thoſe, who are equally near in 
blood to the laſt poſſeſſor of the kingly power, the 
males are to be preferred to the females. The reaſon 
of this rule has been mentioned before : in this caſe, as 
in all others, which are not provided for by the expreſs 
directions of the law, regard is to be had to the com- 
mon intereſt of the ſociety in interpreting ſuch laws, 
as relate to the civil government and in determining 


their operation: and the preſumption is, that the males 


are generally better qualifyed than the females, not 
only to defend the ſociety in times of war, but like- 
wiſe to contrive for its benefit in times of peace. 
Under this fourth rule Grotius has occaſion to men- 
tion ſubſtitution, which is an act of the civil law, that 
briogs the child into the place of his deceaſed parent. 
We ſhall find preſently, that ſubſtitution is of two ſorts, 
But the fort, which takes place in ſimply hereditary 
ſucceſſion, only makes the child by fiction of law as 
near in blood to the grandfather or other anceſtor, as 


the deceaſed- parent would have been, if he had been 


living, that is, it places the child in the ſame degree of 
proximity to ſuch anceſtor, that the deceaſed parent 
ſtood in before his death. Thus ſuppoſe, that the laſt 
poſſeſſor of a kingdom had any number of ons and 
daughters, that one of theſe ſons died before him, and 
that the ſon, who died, left a child, which will in courſe 
be the grandchild of the laſt poſſeſſor: then if the civil 
law has eſtabliſhed ſubſtitution, this grandchild will 
tand in the ſame degree of proximity to the grand- 

£ Grot. Ibid, XVII. 


father 
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father by the act of the law, that his parent ſtood in by 
nature. From hence it follows, that in determining the 
operation of a civil law, which eſtabliſhes ſimply here. 
ditary ſucceſſion, we are to conſider, whether the laws 
of the country haye introduced ſubſtitution or not. If 
ſubſtitution is not allowed « of, the ſurviving children of 
the laſt profeſſor of the kingly power are nearer to him 
in blood than the grandchild; fo that they will ſtand 
before the grandchild | in the ſucceſſion, and amongſt 
them the males will ſtand firſt. But if the law has 
introduced ſubſtitution, the grandchild and the children 
will be in the ſame degree « of proximity ; and conſe- 
quently as the kingly power can deſcend only to one 


of them, if the grandchild ſnould be a male, and the 


children females, it would deſcend to the grandchild, 

and not to 77 of the children. 5 
WE ifthly ; * in ſimply hereditary ſucceſſion, amongſt 
the male deſcendents, who are in the ſame degree of 
proximity either by nature or by ſubſtitution, or if there 
are no males then amongſt the females, the eldeſt will 
ſtand firſt in the ſucceſſion : becauſe, where other cir- 


cumſtances are equal, that perſon, who has the advan- 


tage of age, is preſumed to be of mare perfect 


; judgment than the reſt, and upon this account to be 


more fit for the buſineſs of government : or if all of 
them are too young to be fit for this important | buſi- 
neſs juſt now; yet the perſon, who has the advantage 
of age, will be ſooner fir for it than the reſt. 

It is poſſible, that one perſon may have the advan- 
tage of age, whilſt another has the advantage of ſex ; 
that is, one of the female deſcendents may be older 
than any of the males: the queſtion then would be, 


- V Ibid, § VIII. 
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which of theſe two ought to ſtand firſt in the order of 
ſucceſſion ; whether the preference is to be given to the 
female on account of her age or to the male on ac- 
count of his ſex? Grotius replys, that the advantage 
of. ſex is perpetual ; whereas the advantage of age is 
enly temporary. Though-the male claimant ſhould not 
bappen to be at preſent as mature in judgment as the fe- 
male, yet he will be as mature after ſome time: whereas 
the female can never obtain that advantage, in reſpect of 
the buſineſs of government, which the male derives 
from his ſex. Since therefore a perpetual advantage 
is to be preferred to a temporary one; our author de- 
termines the queſtion in favour of the younger male. 
IX. The ſubſtitution, that we have been ſpeaking 
of, is of the imperfect ſort; it only brings the child 
into the ſame degree of proximity with the deceaſed 
parent in reſpect of the parents father, who is the childs 
grandfather; and then leaves ſuch child, as to the 
order of ſucceſſion, in the ſame place, which its own 
ſex or its own age gives it. But perfect ſubſtitution 
goes farther, and brings the child in all reſpects into 
the place of its deceaſed parent: the law by this ſort 
of ſubſticution looks upon the child not only to be as 
near to its grandfather, as its deceaſed parent was, but 
likewiſe puts it into the ſame place, that its parent was 
in, as to the order of ſucceſſion, 

Hereditary ſucceſſion, which would * ſimple, if as 
2 law of the country only allowed of imperfect ſub- 
ſtitution, will become lineal by means of perfect ſub- 
ſtitution. Where ſovereignty is tranſmitted according 
to the order of ſimple inheritance, the eldeſt ſon of the 
perſon, who was in poſſeſſion of it, will ſucceed to it 
upon the death of his father, if he ſurvives his father. 
But if he dies before his father, and his children are 
5 brought 
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brought into his place only by imperfe& ſubſitufiorf, 
though the law will loc upon them to be as rear to 
their grandfather as theft father was; it will not bring 


them fully into his place, or will not give them -the 
ſame rank in the order of ſucceſſton, that he had: their 


uncles and aunts, who are the children of their _— 
father by blood, wilt have the ſame legal right fo 
ceed to their grandfather upon his death, that — 
have, ho are conſidered as his children by legal ſub- 
ſtitution; and amongſt the equal claimants the eldeſt 
male; whether it is a younger ſon, or a grandſon by 
the eldeſt fon; will ſtand” firſt in the order of ſuc- 
ceſſion. But perfect ſubſtitution brings the children 
of the eldeſt ſon fully into their fatkers place upon 
his death; it makes them in all reſpects the perfect 
repreſentatives of their father, and conſequently gives 
them the ſame rank in the order of ſucceſſion, that he 
had. It produces the fame effect in reſpect of his 
grandchildren or other remoter deſcendents, that is, in 
reſpe& of the whole branch or line, which is derived 
from him. As he therefore, if he was alive, would ſtand 
before his younger brothers ſo his whole line, his child- 
ren, and grandchildren, and other remoter deſcendents, 
whether they are males or females, will ſtand before their 
brothers and all their deſcendents. In this eldeſt line the 
males upon every deſcent will be preferred to the females, | 
who are in the ſame degree or ſame part of the line; and 
amongſt the males, the eldeſt will be preferred to the 
reſt ; as they are in ſimple ſucceſſion: for the only diffe- 
rence between ſimple and lineal ſucceſſion is what ariſes 
from the difference between imperfe& and perfect ſub. 

ſtitution : and when we have allowed for this Ciffe- 
rence, both ſorts of ſucceſſion are gor erned by the, 


fame 
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Game rules, Thus by means of perfect ſubſtitution and 
of a conſtant, preference given to the eldeſt ſan, where 
there is any ſon, the inheritance will upon every de- 
cent be tranſmitted in the line, which is, deriyed from 
the eldeſt ſon, as long as there are any deſcendents 
in this line, without paſſing o the younger ſans or to 
any of their deſcendents, If it ſhould happen, that in 
any. part of this line there are no male heirs, the in- 
heritance will not paſs from thence into any other line, 
in which there are male heirs, but the females, being 
brought by ſubſtitution into the place of their male an- 
ceſtor, will inherit, and amongſt theſe the eldeſt will ſtand 
hrt, as in ſimple ſucceſſion; and then the inheritance will 
be tranſmitted to the eldeſt male line, which is derived 
from her, or if ſhe has no male iſſue, then to the eldeſt 
female line. When no iſſue either male or female is left 
in the eldeſt line, the inheritance paſſes into the next 
line: but in determining which is the next line, we are 
to go no farther than to a line, which is derived from 
the ſame immediate anceſtor with the laſt poſſeſſor, if 
there is any ſuch line: for ſince perfect ſubſtitution brings 
all the deſcendents of this anceſtor fully into his place, 
the ſeveral lines, which are derived from him, will ſtand 
in the ſucceſſion, as he did, that is, before all his colla- 
teral relations, and before all the lines, which are de- 
rived from them. 

Perhaps the following Gatzram may help to clear up 
this whole matter, 


A 
— — — — 
B C 
D 
E 1 
— — E32 
I K 
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Firſt ; if A the poſſeſſur of ſovereigh or other civil power 


has three children B C L, or any ether number, of 
which B the eldeſt. child is a daughter, and the two 


by birth in the ſame degree of proximity to A, or are 
equally near to him. And upon his death, if they all 
ſurvive him, and the la bas made the power, whieh he 
poſſeſſed, hereditary, this power will be tranſmitted by 
the law to C the eldeſt male, either in imple or in 
lineal ſucceſſion. 

Secondly ; ſuppoſe C to die before A and to leave a 
ſon D; then if the law has not eſtabliſhed ſubſtitution 
of any fort, B and L vill be one degree nearer to A 
than D is; and upon the death of A, B and L. will 
ſtand before D in the ſucceſſion; and of theſe two L 
upon account of his ſex will ſtand firſt. This is here. 
ditary ſucceſſion without ſubſtitution. 

Thirdly ; if the law has eſtabliſhed ſubſtitution, it 
brings the grandchild D into the place of its deceaſed 
parent C. But if the ſubſtitution is only of the imper- 
fect ſort, the law only brings D into the place of C in 
reſpe& of proximity to the anceſtor A, and not in re- 
ſpect of the order of ſucceſſion. Thus B D and IL. 


being in the ſame degree of proximity, B and L by 
birth and D by imperfect ſubſtitution; the eldeſt male 
amongſt them, or the eldeſt female if there is no male, 


will and firſt in the order of ſucceſſion upon the death 
of A. So that if B is a female and D and L are both 
males; the advantage of ſex will place both D and L 
before B, whether ſhe is older or younger than they; 
and it will depend upon the comparative ages of D 

and L, which of theſe two ſhall ſtand firſt. If D is a 


male and both B and L are females, D will ſtand firſt 
by 


— — 
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by the advantage of his ſex, of whatever ag ze he is. If 
there is no male L, and B and D are bach females,” 
then the comparative ages of theſe females will deter- 
mine their reſpeRive places in the order of ſucceſſion. 
For though D by the et is a grandchuld of A. 
by an eldeſt fon * yet imperfect ſubſtitution, which 
brings D into the place of C, only in reſpect of proxi- 
mity to A, does not give the grandchild D that place, 
which its father had in the order of ſucceſſion, but 
leaves D in the place or rank, Which its own ſex 
and age will give it, when compared with the ſex and 
age of B and L, who are as near to A by birth as D 
is by ſubſtitution. This is the form of hereditary ſuc- 
ceſſion with ſubſtitution of the imperteCt ſort. 
Fourthly; if the laws of the country eſtabliſh per- 
fect ſubſtitution, the order of hereditary ſucceſſion will 
then be lineal, D the grandchild of A by the eldeſt 
fon C, will upon the death of C be brought by per- 
fect ſubſtitution into the place of C in all reſpects the 
law, by conſidering D as the perfect repreſentative of 
C, brings D not only into the ſame degree of proxi- 
mity to | A in which C ſtood, but likewiſe mto the 
fame place in the order of ſucceſſion. Therefore upon 
the death of A, the inheritance will by this perfect ſub- 
ſtitution be tranſmitted to the grandchild D, in pre- 
ference to either B or L, as it would have been tranſ- 
mitted to C, if C had been alive; notwithſtanding D 
Pould be a female and either B or L ſhould be a male; 
or notwithſtanding D ſhould be a younger male, than 
either B or L. For perfect ſubſtitution, when it has 
brought the grandchild D into the ſame degree of 
proximity to A, in which the deceaſed parent C ſtood, 
does not leave D to take that place in the order of ſuc- 
ceſſion, 


* 


manner with D : and conſequently all the deſcendents 
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cefſion, which its own ſex or its Own age would Wes 


. AETrT 


in this degree of p1 Proximity, but gives it in all ref reſp 


in —# 222 


Pect 


the Place of its parent C. By the ſame ſort of ſubſtiru- 


W 


tion all t the deſcendents of C , that is, the whole branch 
of the family, or the, whole line, which is derived | from 


G: will be brought v up. into the place. of C, in in the ſame 


in this line will 7 before B and Li in che order of 


ater children of the ſame family, if he i is alive, as he 
would in fimp le ſucceſſion; and his children, if he i Is 
dead, will in "lineal ſucceſſion be brought by perfect 
ſubſtitption into his Place, and the inheritance will be 
tranſmitted to them, as it would have been to him; 
and the eldeſt male, or, if there is no male, the eldeſt 
female amongſt them, will ſtand firſt, E and H, 
the immediate deſcendents of D, are in the ſame. de- 
gree or ſame part of the eldeſt male line, which is de- 
rived from C; that is, they are children of the ſame 
parent in this eldeſt male line; and amongſt theſe the 
eldeſt male will ſtand firſt, as in ſimple ſucceſſion. IF 


therefore E the eldeſt child is a daughter, and H the 


younger child is a ſon, the inheritance will be tranſ- 
mitted to H and to the line, which 1 18 derived from 
him. But if H the fon was to die without iſſue, the 
inheritance would be tranſmitted to, E the daughter. 
Or if E and H are both daughters, then the inheri- 
tance will be tranſmitted to E, who is the elder, Upon 
either of the events laſt mentioned, or upon others of 
the like ſort, where there i is a failure of male iſſue, in 
the eldeſt male line, the inheritance will not paſs from 

thence 


INSTITUTES OF B. II. 
chende into any ydunger male line derived from L, 
though there ſhould | be male iſſut itt tis younger 
lige: for E and H and all other children, if there are 
any other in this part of the tine; derived from C and 
D, are brought by perfect ſubſtitution into the place 
of D; and though amongſt theſe children the eldeſt 
male, i there are any males, ſtands firſt, yet the females 
are only poſtponed, till there are no males; they ate 
not excluded from the ſucceſſion. If E ant H are both 
males, or if they ate both females, fo that E, who ig 
the eldeſt of them ſtanfds'firſt in the furcefiion 3; then 
upon the deatirx of E vithout iffue, the eldeſt Ime de- 
rived from D will be extin&; and the inheritance will 
paſs into the next line. But in determining which is 
the next line, we ate to go back, not to any remote 
anteſtor A, but only to the next immediate anceſtot, 
from whom the line, that is extinct, and fome ocher 
line, that is not extinct, were derived; If therefore 
the line E, which is ſuppoſed to be exhauſted, and 


ſome other line H, which is not exhauſted, but has the 


heirs J and K in it, were both derived from ſome im- 
mediate anceſtor D, the inheritance will paſs into the 
line H, and not into any other line Bor L, which was 
derived from fome remoter anceſtor A. For all the 
deſcendents of the immediate anceſtor D are brought by 
perfect ſubſtitution into his place in the order of ſuc- 
ceſſion; and conſquently as he ſtood before any of his 
collateral relations B or L, ſo his deſcendent H will 


ſtand before them, and before any of their deſcendents. 


In any country, where the law has made the ſuc- 
ceſſion to kingly power. herecitary, Grotius informs 


wil. XXI. : 


his 


” 
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judge, whether this ſucceſſion is of the ſimple or of the 


fFineal fort. If the written la of the country has ex- 
preſsly decfared what fort of hereditary ſucceſſion it 
deſigned to eſtabliſn; there can be no room to doubt 
about this matter. Or if the written law has only 


eſtabliſhed hereditary ſucceſſion, and has not declated 
of which ſort it ſhall be; we muſt be guided by che 
onwritten law of cuſtom or uſage. It can ſcarce be 
ſuppoſed, in any ftate, where a monarchy, either abſo- 
kite or limited, and an hereditary ſucceffion to the 
kitgly power have been long eſtabliſhed by law, that 
there has been no cuſtom or uſage relative to the 
deſcent of kingly power, which will determine whether 
it is to deſcend in ſimple or in lineal ſucceſſion. But 
if ſuch a caſe ſhould happen, we are then to conſider, 
what fort of ſucceſſion obtains in other indiviſible in- 
heritances. Where titles of honour, which are incor- 
poreal things, are indiviſtble inheritances, and where 
land, when it deſcends in inteſtate ſucceſſion, is an indi- 
viſible inheritance, if the law, which makes them here- 


ditary, tranſmits them according to the order of lineal 


ſucceſſion, this is an evidence, that the law, whenever 
it ſpeales of hereditary ſucceſſion, means lineal and not 
ſimple ſucceſſion. Grotius adds, that if the child of 
an eldeſt ſon, has the ſame rank or precedence in all 
public aſſemblies upon the death of its father, that the 
father would have had, if he had been alive, this ſhews 
us, that the child is brought by perfect ſubſtitution 
into the place of his father, and conſequently that the 
legal ſucceſſion is of the lineal ſort. 

Lineal ſucceſſion may be either cognatic or 2902- 


tic. The engliſh reader ſhould here be told, that all the 


2 Ibid, & XXIII. 
kindred 


his readers by what means they may be enabled to 
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kindred of a man, or all, who are derived from the 
fame Rock with himſelf, whether by a male or by a 
female line, are included in-the general meaning of the 
latin word cena: whereas thoſe only, who are deri - 
ved from the ſame ſteck by a male line, are included in 
the word agnati. From hence he will underſtand, that 
the lineal ſucceſſion, which we have been deſcribing, is 
cognatic ; as it calls all the. deſcendents in the eldeſt 
line to the 1 whether they are males or fe- 
males ; though it poſtpones the females, and calls the 
males to the inheritance before them, in the fame part 
of this line. But all females, and all who are derived 
from females, are excluded from the ipheritance in ag- 
natic lineal ſucceſſion. Lherefore i in cognatic ſucceſſion 


the inheritance will not pals out of the eldeſt line into 


the NEXT, AS long as any iſſue, whether male or female, 
remains in the eldeſt. But in agnatic ſucceſſion it will 


| Paſs out of the eldeſt line into the next, when all the 


males, who are derived from males, are exhauſted i in the 


eldeſt, though there ſhould be females or males deri - 


ved from females till remaining in it. 

The operation of civil law, where it eſtabliſhes lincal 
ſucceſſion, is explaned by Grotius in a different man- 
ner. He agrees with us in maintaining, that in ſimple 
ſucceſſion the law gives the immediate heir only an ex- 
pectancy of ſucceeding to the kingdom, and that this 
expectancy never amounts to a perfect right, till the 
death of bis anceſtor brings him into actual poſſeſſion, 
But then he contends, that in lineal ſucceſſion the im- 


mediate heir of a kingdom, though he cannot have 


poſſeſſion cf it in fact, till the death of his anceſtor, 
has poſſeſſion of it in law, as ſoon as he is Horn; that 


8 Ib. XXII. 
the 
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the law firſt changes his expectancy into a perfect right 
of ſucceeding to the kingdom, and then conſidering 


this perfect right, as if it was poſſeſſion, tranſmits it 


upon his death from him to his deſcendents, not only 
if he ſurvives his anceſtor and ſo comes into poſſeſſion 


in fact, but likewiſe if he happens to die before his 


anceſtor, and ſo never has poſſeſſion in fact at all. We 


ſhall be able to judge, whether the law operates in this 
manner, if we examine ſome of the effects, which are 
produced by it. Let us ſuppoſe the poſſeſſor of a king- 
dom to have two or more daughters; the eldeſt of 
them, if there was no ſon born before her, is, at the 
time of her birth, the expectant heir; where the law 
has eſtabliſhed cognatic lineal ſucceſſion : and if no ſon 
is born afterwards, ſhe will ſucceed her father in. the 
kingdom. Shall we fay here, that this eldeſt daughter 
has poſſeſſion of the kingdom in law from the hour of 
her birth, that the law changes her expectancy into a 
perfect right, and will tranſimit this right to her iſſue, 
whenever ſhe dies? If we ſay this, the confacenct will 
be, that notwithſtanding there ſhould be a ſon born 
aſter her, yet this eldeſt daughter will take the inheri- 
tance before him: for the ſame law, which had im- 
proved her expectancy into a perfect right of ſucceſſi- 
on, before he was born, cannot defeat this right after- 
wards by calling him to the inheritance inſtead of her. 
And thus a female would be placed before a male of 
the ſame degree by ſuch an operation of law, as Grotius 
deſcribes. Or ſhall we ſay on the contrary, that the law 
does not improve her expectancy into a right, becauſe 
it is only an eventual expectancy, and may be defeated 
by the birth of a ſon ? If we take this part of the alter- 
native, the conſequence will be, that ſhe never can 
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Let, us therefore ſuppole f 
ter dies before her father a and leaves iſſue, and that 165 
father dies aſterwards wirhout having a ſon; then in 
the uſual courſe of cognatic lineal ſucceſſion one of 
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have a perfect right at all, as. lang as her father lives ; ; 
. becauſe fo long che birth 2 2. log 1 is a poffible | event. 
arther,. that this eldeſt daug h- 


her children will ſucceed her father in the kingdom in 
preference to her ſiſters and to all their deſcendents. 
But the law certainly does not produce this effect by 
giving her a perfect right to the ſucceſſion and by 
tranſmitting this right to her children upon her death: 

for it was granted from the beginning, chat the law 
gave her no ſuch right, and conſequently it muſt be 
granted likewiſe, chat no ſuch right could be tranſ- 
mitted from her to them. 

But the common rules of ſimple ſucceſſion with the 
help of perfect ſubſtitution will explane this whole 
matter. Though all the daughters are expectant heirs 
of their father, yet only one of them can inherit the 
kingdom; becauſe it is an indiviſible thing: and the 
advantage of age will give the preference to the eldeſt, 
The law. therefore, by making the kingdom hereditary, 
will tranſinir it to her upon the death of her father, if 
he dies poſſeſſed of it and has no ſon, and ſhe ſurviyes 
him. Or if ſhe dies before him and leaves iſſue, per- 

fect ſubſtitution will bring this iſſue up into her place 
and will enable it to cake. the inheritance, as ſhe would 
have taken it, that is, before any of her ſiſters, _ Or 
laſtly, if there ſhould be a ſon born after her, this ſon 
will be an expectant heir amongſt his, ſiſters, and the 
advantage of his ſex will place him before them all, 
and before all their deſcendents, i in the; arder of ſuc- 


ceſſion. 


2 We 
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We may try, whether our authors principle would 
produce the proper effects of lineal ſucceſſion in another 
example. When 5 poſſeſſor of a kingdom, where 
lineal ſucceſſion is eſtabliſhed, has a brother; this bro- 

; ther will have an expectancy of ſucceeding him in the 
| kingdom, as long as he has no children. But the law 
a cannot from the firſt improve this expectancy into a 

perfect right of ſucceſſion: becauſe if it did, the bro- 
ſ ther would ſtand in the order of ſucceſſion before any 
/ children of the king, that might be born afterwards. 
: Upon our authors principles this confequence, as in- 
conſiſtent as it is with the order, in which the heirs 
are placed in lineal ſucceſſion, cannot be avoided, with- 
out- affirming, that the expectancy of the brother is 
not improved by the law into a right of ſucceſſion, till 
it appears, that the poſſeſſor of the kingdom will have 
no children. And this anſwer, whilſt it removes one 
difficulty, will bring on another. It cannot appear with 
any certainty, whether he will have children or not, till 
he is dead; fo that in the mean time his brother can- 
not have a perfect right of ſucceſſion. From hence it 
will follow, that, if he ſhould have no children, the 
law, which makes the kingdom hereditary in lineal ſuc- 
ceſſion, cannot operate in ſuch a manner, as Grotius 
imagines. For upon this event the brother will be 
the heir in lineal ſucceffion ; and yet he never has 
a perfect right of ſucceſſion, or a poſſeſſion of the 
kingdom in law, till the law tranſmits the inheritance 
to him upon the death of the laſt poſſeſſor and gives 
him poſſeſſion in fac. This example may be varyed 
a little by ſuppoſing, that the brother has iſſue, and 
that the poſſeſſor of the kingdom ſurvives him, but 
dies without iſſue. The inheritance will then deſcend 
1c 2 in 
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in lineal ſucceſſion to the iſſue of che brother. But we 
ſhould be at a loſs to explane this 'deſcent upon our 
authors principles. We cannot fay, that the brother 
before his death had a perfect right of ſucceſſion, and 
that the law tranſmits this right to his children, as if 
it had actually taken effect, or as if he had been in 
poſſeſſion of the kingdom; becauſe the conſequence 
of this would be, what has been mentioned already, 
that the brother in virtue of this perfect right would 
have ſtood firſt in the order of ſucceſſion, whether the 
laſt poſſeſſor had iſſue or not. Nor can we ſay con- 
ſiſtently with our authors principles, that the law will 
call the iſſue of the brother to the inheritance, if the 
laſt poſſeſſor dies without iſſue, though it had given 
the brother no perfect right of ſucceſſion, and could 
therefore tranſmit no perfect right from him to his 
iſſue: becauſe our author imagines, that the proper 
operation of a law, which eſtabliſhes lineally hereditary 
ſucceſſion, conſiſts in giving the expectant heir ſuch a 
right, whilſt he lives, and in tranſmitting it to his iſſue, 
when he dies. 
| This caſe may be explaned, as the other was, by the 
common rules of ſimple ſucceſſion with the help of 
perſect ſubſtitution. If the poſſeſſor of a kingdom 
dies without iſſue, his brother will be called to the in- 


heritance according to the common rules of ſimple ſuc- of 
ceſſion ; though till this event happened he had only Ne 


an expeCtancy, and no perfect right of ſucceſſion, or no 
poſſeſſion of the kingdom in law. His children are upon 
his deceaſe brought into his place by perfect ſubſtituti- 
on, where the ſucceſſion is lineal; the inheritance there- 
fore will deſcend to the eldeſt male amongſt them, as i 


would have deſcended to him, if he had been alive. And 
thus 
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thus upon the death of the preſent poſſeſſor of the 
kingdom without iſſue, the law will give the inheri- 
tance to this eldeſt male, though it had before given 
him only an expectancy of ſucceeding, and had not 
improved this pee into a perſe&t right of wot 
ceſſion. 

X. We may now return to the queſtion, which made F#cQ of 
it neceſſary for us to take this view of the operation men 4 
of civil law in ſucceſſion to kingdoms. lineal ſue 

When * Grotius contends, that the abdication of 8 
the anceſtor will not affect the heir, where the law has 


eſtabliſned lineal ſucceſſion, the reader ſhould obſerve, 


6 


1 that he does not ſuppoſe a divine hereditary right, 
| which cannot be defeated by any human act whatſo- 
n ever, to be inherent in the heir. A right of this fort. 
d is inconſiſtent with his whole opinion about the origin 
is of civil ſociety, and the nature of civil government. 
er He argues therefore only from a right, which he ſup- 

poſes to be veſted in the heir by the operation of civil 
A law, where this law has eſtabliſhed lineal ſucceſſion, and 
e, contends, that this is ſuch a right, as the abdication of 

the anceſtor will not defeat. In kingdoms of ſimply 
he hereditary ſucceſſion he grants, that the abdication of 
of the anceſtor will cut the heir off from the ſucceſſion; 
2M becauſe where the anceſtor has relinquiſhed his intereſt 
in in the kingdom, or his legal right of civil government, 
UC- in his life-time, he cannot tranſmit that intereſt or right 
nly to his heir. But in lineal ſucceſſion, he maintains, that 
no the heir has a perfect right of ſucceſſion given to him 
pon by the law, as ſoon as he is born, and conſequently 
iti that the abdication of the anceſtor cannot affect this 
re: right, which he thus derives from the law. But we 
or wid. XXVT. 


13> 3 have 
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have juſt now ſhewn, that the heir in lineal ſucceſſion 


has no other ſort of right, than the heir in imple ſac- 


ceſſion; that as the heir in ſimple ſucceſſion has only 
a legal expectancy, during the life of the anceſtor, ſo 
in lineal ſucceſſion he has only the like expectancy: for 
theſe two ſorts of ſucceſſion do not differ from one 
another in reſpect of the right, which the law gives to 
the heir, but in reſpect of the ſubſtitution, which the 
law eſtabliſhes. Where the law has made the kingdom 
hereditary ; if it admits of no ſubſtitution ar all, or 


only of imperfect ſubſtitution, the ſucceſſion will be 


ſimple : but if it admits of perfect ſubſtitution, the 
ſucceſſion will be lineal. Since therefore upon the ab- 
dication of the anceſtor the ſovereignty or the regal 
power will not devolve upon the heir in ſimple ſuc- 
ceſſion, during the life of his anceſtor, the conſe- 
quence is, that upon the like event it will not devolve 
vpon the heir in lineal ſucceſſion. And thus in either 
caſe a vacaricy will be made in the throne, and the 
people will be at liberty to change the conſtitution. 
Upon the abdication of the anceſtor, perfect ſubſtitu- 
tion will not operate fo as to bring the heir imme- 
dirtely into his place and fill the vacancy, before his 
death. For perfect ſubſtitution is in this reſpect like 
imperfect ſubſtitution; it brings the heir into the plate 
of che anceſtor only upon the death of the anceſtor, 
and not before. 

When a kingdom is reſigned with the conſent of 
the people, the heir may ſucceed to it immediately, 
whether the kingdom is. ſimply or lineally hereditary. 
But this effect is brought about, not by the operation 
of any former law, that may have made the kingdom 
hereditary, but by the poſitive conſent of the ſociety 

| obtained 


C. X. 


NATURAL LAW. 


obtained upon this ocgaſion and for this purpoſe. In 
an abſolute monarchy, the immediate conſent of the 
collective body of the ſociety is neceſſary thus to bring 


the heir into the place of his anceſtor upon a reſig- 


nation. But in limited monatchies, where the body 


of the ſociety acts in the legiſlative by repreſentatives 


or otherwiſe, the conſent of the. legiſlative body will 


be ſufficient : for in ſuch forms of government this is 
a change only of the civil law, that regulates the ſuc- 
ceſſion, and not of a fundamental aw of the con- 
ſtitution. | 


XI. In thoſe ſtates, where the conſtitution has divi- 2 


ded the ſupreme power between the king and the peo- tion upon 


breach of 
compact, 


ple, * Grotius allows, that the people have a right to 
reſiſt the king by force, when he invades their part of 
this power; and then he goes on to obſerve, that in a 


civil war, which is thus occaſioned, the king may loſe 
his part of the ſupreme power by the right of war, 
and conſequently that the conſtitution may be thus 
changed. The right of war, which he here ſpeaks 
of, certainly cannot be ſuch a right, as he elſewhere 
ſuppoſes to have been introduced by a purely poſitive _ 
For if there is any ſuch law, the. 
rights, which are derived from it, can only take place 
Pq > law of 


law of nations. 


where nations. are the parties in the war : 
nations, whether it is purely poſitive or not, relates 
only to nations in their intercourſe with one another, 
and produces no rights or obligations amongſt the 
parts or members of the ſame nation. Indeed his 
whole opinion about a purely poſitive law. of nations, 
and a right of war ariſing out of it, is without foun- 
dation, War of all ſorts is governed by, the law. of 
L I. C. w. $XILI. Þ See B. Il. c. ix. 5. Ui. 
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nature only; whether it is a ſolemn one between 


different nations, or a civil one between different 
parts of the ſame nation. No right therefore either 
to corporeal or to incorporeal things can be acqui- 
red by taking them in war, unleſs it is acquired by 


the aid of the law of nature. But ſince war is only 


the uſe of force, the mere taking of a thing in war 
can give us no right to it; becauſe by the law of na- 


ture no effects of right are produced by mere force. 


If the thing, which we take, was our own before, and 


we were unjuſtly kept out of the poſſeſſion of it; our 


right to the dug may be maintained, and the poſſeſ- 
ſion of it may be recovered, by war: but if we had no 


ſuch antecedent right ariſing from ſome other cauſe, 
the mere right of war is no right all. The conſe- 
quence of this is, that in ſhewing how a limited mo- 
narch, who has invaded that part of the ſovereign 
power, which the conſtitution has reſerved to the peo- 
ple, may 1n a civil war be deprived of the other part, 
which the fame conſtitution had granted to him, we 
mult look farther than a mere right of war, and muſt 
enquire, whether the people in theſe circumſtances have 
not an antecedent right to take it from him. Now 
that part of the ſovereign power, which the monarch 
has, was granted to him at firſt by the compact, which 
ſettled the conſtitution, and is holden by him after- 
wards under the ſame compact. As long therefore as 
the obligation of the conſtitutional compact continues, 
he has a right to this part of the ſovereign power; and 
the people have no right to take it from him, either 
by war or by any other means, without his conſent. 


But by wilfully and notoriouſly invading. the other 


part he breaks the conſtitutional compact. And this 


compact is ſo far like all other compacts, that a viola- 
tion 


C. X. "NATURAL LA W. 

tion of it on his ſide will leave the. people at liberty to 
chuſe, whether they will abide by it or not. A com- 
pat, when it is violated by one of the parties, is 

uſually ſaid-to be void; but if we ſpeak accurately we 
ſhould rather ſay, that it may be made void at the diſ- 
cretion of the other party. Perhaps in the inſtance 
which is now before us; thoſe; who diflike monarchical 
governments of all forts, may think, that the people 
will ſuffer no inconvenience from a failure in the obli- 
gation of a compact, by which they had granted any 
part of the ſovereign power away from themſelves 
and had veſted it in a king. But it is not worth the 
while to debate this point with them in the preſent 
queſtion : becauſe whatever general rule the law of na- 


ture has eſtabliſhed in other compacts, the ſame rule 


will be applicable to this. And certainly it would in ge- 
neral be a hardſhip upon one of the parties in a com- 
pact, if the obligation of it was to be neceſſarily void, 


whenever the other party breaks the conditions of it: 


for by this means, if the latter did not chuſe to com- 
ply with any of the claims, which the compact has 
given to the former, he would have nothing elſe to do 
but to break the compact, and then theſe claims 
would ceaſe. This, as it is inconſiſtent with natural 
equity, is inconſiſtent likewiſe with natural reaſon * not 
only becauſe the party, who breaks a compact, might 
in many inſtances gain a benefit by his own injuſtice, if 
his breach of it would make it void; but likewiſe be- 


cauſe the obligation of a compact, though it ariſes from 


the joynt will of two parties, might be thus deſtroyed 
by the ſole will of one of them. However; it is ſuffi- 
cient for our preſent” purpoſe, that when the compact, 
by Witch the ple have given their civiſ governour a 
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part of the ſovereign power, is broken on his ſide, 
the obligation of it is voidable, or may be ſet aſide, at 
the diſcretion of the people. For it will follow from 
hence, that, as they are at liberty to continue the ſame 
conſtitution, and to leave him in poſſeſſion of his for- 
mer power, if they can flop his uſurpations either by 
force or otherwiſe, ſo they are at liberty, if they think 
ptoper, to releaſe themſelves from the obligation of 
their former compact, and to make ſuch alterations 
either in che conſtitution, or in the perſons, who are to 
adminiſter it, as they ſhall judge to be convenient: 
they may reſtore the old form of government, and may 
call a different ſucceſſion of perſons, either of the 
ſame family or of another, to the throne; or they may 
change the conſtitution in part by ſetting new limita- 
tions to the power of their future kings, whether they 
continue the old ſucceſſion or introduce a new one; or 
laftly they may change the conſtitution entirely by 
eſtabliſhing a new form of civil government. The peo- 
ple in making theſe changes may poſſibly meer with 
ſuch oppoſition, as will occaſion a civil war, and as 
cannot be ſurmounted without conqueſt. This is all 
that war and conqueſt have to da in the matter; 
they may be neceſſary to do that in fact, which the 
people had otherwiſe a right to do. Any of theſe 
changes-therefore, if they can be made peaceably, will 
be made as effectually in right, as if war had made 


way for .them and conqueſt thad eſtabliſhed them. 
Though Grotius here ſpeaks only of mixed forms of 
government, theſe, principles are equally applicable to 
deſpotic forms. We cannot indeed ſay, that the peo- 

ple in abſolute monarchies have any conſtitutional part 


of the ſovereign power. But in all forms of civil 
govern- 
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government. they have a right to be free from all 

unſocal ſubjection: ſo that tyranny or unſocial oppreſ- 

ſion, though it cannot in an abſolute monarchy be 

called an invaſion of the peoples part of the ſovereign 
power, will be an invaſion of a natural right, which is 
reſerved to them in the conſtitutional compact. Fhus 
tyranny or unſocial oppreſſion even in deſpotic forms 
of government will be a breach of this compact, and 

will diſcharge the people from the obligation of it, if 

they think. proper to be diſcharged. 

When the people in a mixed form of government 
cauſeleſsly and unjuſtly invade that part of the ſove- 
reign power, which they have granted and confirmed to 
their monarch by the conſtitutional compact; this act 
of the people cannot of right diminiſh his power, un- 
leſs he conſents, that it ſhould be diminiſhed: becauſe 
the people cannot by their own act diſcharge them- 
ſelves from the obligation of the compact, that they 
have made with him. But in the mean time this act of 
the people, however injurious it may be, will not en- 

creaſe his power, or will not give him a right to any 
more power, than the conſtitution had given lum : for 


: ſince the whole ſovereiga power was originally veſted 
g in the collective body of the ſociety, which I here call 


the people, he cannot of right claim any greater part 
of it, than the people have granted to him by compact 
in forming the conſtitution. There is a remarkable 
difference between the effect of che ſame wrong, when 
it is done by the monarch, and when it is done by the 
people. Upon any failure in the obligation of the con- 
ſtitutional compact, by which a part of the ſovereign 
power was granted to him, this part will revert to the 
people: becauſe it belonged to them originally, and is 
holden 


at his diſcretion : 
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holden by him under this compact. When he vio⸗ 
Hates this compact on his ſide; it is voidable at the diſ- 
cretion of the people: And if they chuſe to make it 
void; his power reverts to them. On the other hand, 
wheti the people violate it on their ſide; it is voidable 
if he chuſes to abide by it, he has no 


right to agy other power, than he derives from it: and 


if he ehuſes to make it void; inſtead of gaining a great- 


er part of the ſovereign power, he will loſe what he 


©amencſs 


had, and it will, as in the other caſe, revert to the peo- 
ple. Thus the people may claim to change the conſti- 
rution, when he invades. their part of the ſovereign 
power; whereas he can only claim to continue the con- 
ſtitution, though the people ſhould cauſeleſsly and 
wrongfully invade his part. This is the whole of his 
right, and no event whatſoever can give him a more ex- 
tenſive right, without the conſent of the people. If the 
ſtruggles between him and them ſhould end in a civil 
war, and victory ſhould declare itſelf on his ſide ; yet 
conqueſt will not of right encreaſe his power, however 
ſtrongly we may put the caſe in his favour by ſuppo- 
fing the breach of the conſtitution to have begun from 
the people, and the whole blame of the war to reſt upon 
them; for the uſe of force, though it ſhould be ſupe- 
riour to the force, which is oppoſed to it, only ſerves 
to ſupport a right, which might otherwiſe have been 
hindered from taking effect; it does not produce a 
right, where there was none before. 

XII. A number of men, though they happen to live 


of a ſtate near one another, to meet frequently, and to work ot 
to travel together, will be only a herd or company of de- 
cached and independent individuals, till they have bound 


themſelves to one another by compact to act joynti 
under 


in what it 


conſiſts. 
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cer 


tered into ſuch a compact; it is this compact, that 
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under the direction of their common underſtanding for 
the preſervation of their rights and the advancement 
of their general intereſt.” The exiftence of a: ſtate 
begins from the ſocial compact: though the perſons, 
out of which it is formed; might exiſt; before they en- 


forms them into a civil ſociety. From henee we may 
eaſily diſcover, what it is that makes: any one ſtate dif- 
ferent from all others, and what it is that makes any 
one ſtate at different times the ſame with itſelf. Any 
one ſtate is different from all others; becauſ⁊ it had a 
different beginning of exiſtence, that is, becauſe it be- 
gan from a different compact. And any one ſtate will 
at all times be the ſame with itſelf ;- becauſe it had the 
ſame beginning of exiſtence, that is, becauſe it began 
from the ſame compact, 

A ſtate in reſpect of its ener is a guctusting 
body; ſome of them are conſtantly falling off from it 
by death, and others are as conſtantly joyning them- 
ſelves to it: ſo that in a courſe of years all the mem- 
bers of it will be changed. But if this change is made 
gradually, the ſociety will remain the fame: | becauſe 
the ſocial compact is the ſame all the time, notwith- 
ſtanding ſuch a change is made in the perſons, who 
are the parties to it. In a gradual change, though ſome 
of the members fall off from the ſociety, yet the ſame 
compact ſubſiſts amongſt thoſe that remain ; and the 
new members, who joyn themſelves to it, become par- 
ties in this compact. As others fall off, the ſame com- 
pact is {till kept up in the ſame manner, and will con- 
tinue to be kept up, though all the old members will 
in a Courſe of years be gone, and the ſociety will conſiſt 


© Grot, L IT. IX. III. 


wholly 


INSTITUTES/OF 


B. II. 


wholly ef bew ones, "Any ſubſequent changes, chat 


are made in theſe hew members, will affect the ſociety 
no other wiſe than the former charges affected it. The 


perſons, HO are parties in the ſocial compact, will be 
different; but the ſotiety will continue the fame : be- 


cauſe theſe different perſons are ſurceſſively joyned to 
it by the ſame compact. A ſociety therefore may be a 
perpetual body, notwithſtanding all the parts of it are 
mortal, It wil continue, as long as the fame focial 
compact 15 kept up; and this compact may be kept up 
for ever by a conſtant ſucceſſion of new members. 


XIII. This is the only ſenſe, in which a ſociety en 


be called a perpetual body. We call it a perpetual body, 
becauſe it may, and not becauſe it muſt, continue for 
ever. For though che ſame compact may be kept up 
for ever by a conſtant ſucceſſion of new members, yet 


there are ſeveral ways, in which it may poſſibly i 


and whenever it ceaſes the ſociety periſnes. 

Firſt, if all the members of a ftate are waſhed a- 
way by the ſen, or fwallowed-up in an earthquake, or 
put to the fword at once; the ſociety will be deſtroy- 
ed. Where the members drop-off gradually, and new 
ones joyn themſelves to the ſtate, before all the old 
ones are gone; the ſame ſocial compact is kept up by 
a ſucceſſion of different perſons. But where they all 
die at once, this compact muſt neceſſarily ceaſe; be- 
cauſc there is no ſucceſſion of perſons to keep it up. 
H the. land, upon which the ſociety was ſettled, is left; 
48 it will be, where all the members are put to the 


ſword; anether company of men, who are united, as 

they were, into a civil ſociety, may ſucceed into their 

place by ſettling upon the ame tract of land. But this 
4 Orot. Ibid. F IV. V. VI. | 


new 


De W ae ac. 
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only ſucceed intb the pollelllons of the old inhabitants, 
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per cotnpany of men will be a different ſociety; they 


and not. into the laitie [scial compact, by which they 
were united. This compact ended with them; and it is 
a different compact, that unites the new inhabitants. 
Secondly z a ſtate will ceaſe, if all the members of 
it are brought into perfect ſervitude. The ſocial com- 
pact is deſtroyed by the lavery of the parties in it: be- 
cauſe the obligations of ſlavery are inconſiſtent with the 
obligation of this compact. The members of a civil 
ſociety are obliged to act under the direction of the 
public underſtanding for the ſecurity of their rights and 
for the advancement of the general intereſt. But when 
the ſame perſons, who were members of ſuch a ſociety, 
become ſlaves, they are obliged to act in all things, as 
their maſter, ſhall direct them to act, for his benefit. 


Ihis latter obligation therefore ſets the former alide by 


rendering i it impoſſible. 1 

Thirdly; a ſtate will ceaſe, if che members of it are 
ſo diſperſed, that they can neither be directed by a 
common underſtanding nor act joyntly with a common 
force for the purpoſes of civil union. If they are diſ- 
perſed by means of ſome external violence; the ſocial 
compact ceaſes; becauſe the matter of it is impoſſible. 
But if they have diſperſed themſelves by mutual con- 
ſent, this compact is diſſolved. : 

Fourthly ; a ſtate will ceale, 65 it is ſubjefted-as a 
province to another ſtate. The ſocial compact had ori- 
ginally collected all the parts of it into one body and 
obliged them to act for the purpoſes of civil union un- 
der the conduct of their own common underſtanding. 
This compact therefore. ceaſes, when the ſociety . bee 


comes a province: becauſe it then becomes an infe- 
riour 
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riour or ſubordinate part of another ſociety, and 
though 1 it is not obliged to purſue any other purpoſes, ſta 
yet it is obliged to purſue theſe under the conduct of val 


a foreign underſtanding. oh 

The rights, which belong to a civil ſociety, fail or Ge 
are loſt, when the ſociety ceaſes to exiſt. And upon 1 
the ſame event the members of it loſe their rights. But con 


this is to be underſtood of thoſe rights only, which tior 
belonged to them as members of the ſociety, and not had 
of thoſe, which belonged to them as individuals. The ſtar 
right, which each of them had to his life, to his liberty, the 


to his lands, or to his moveable goods, and other rights wh 
of the ſame ſort, are not directly affected by the de- No 
ſtruction of the ſociety, of which they were members, chat 
however they may happen to be remotely affected. In urg 
one cafe indeed the members of a ſociety, which is of a 


deſtroyed, loſe their perſonal liberty: but this loſs, chars 
inſtead of being produced by the deſtruction of the ſo- oby; 
ciety, is the cauſe, why the ſociety periſhes. 

The fame effect, that is produced by the deſtruction 
of a ſociety in the rights of the whole collective body 
and of its ſeveral members, will be produced likewiſe 
in their reſpective obligations. Thus the debts of a 
ſociety are cancelled, when the ſociety periſhes; and 
though the members, whilſt the ſociety ſubſiſted, were 
joyntly bound to contribute towards the payment 
of the public debts, this obligation will ceaſe, when 
the ſociety ſubſiſts no longer. But the deſtruction 
of the ſociety, does not cancel any debts, which the 
members of it had contracted as individuals upon their 

Change of gwn private account. 


conſlity- XIV. A civil ſociety continues the fame, notwith- 


8 landing any changes that are made in its civil con- 
25 ſtitution Vi 


C.X. NATURAL LAW. 


ſtitution. When a monarchy is eſtabliſhed in a free 


ſtate, or when on the contrary a popular form of go- 
vernment is introduced inſtead of a monarchy, it is the 
conſtitutional compact that is changed, and not the 
ſocial compact. | 

In the language of the ſchools the eſſence of a ſtate 
conſiſts in its form. An union of men of free condi- 
tion by compact for ſuch purpoſes, as we have already 
had frequent occaſion to mention, is the form of a 
ſtate. This union is certainly eſſential to a ſtate ; for 


there can be no ſtate, where no ſuch union ſubſiſts, and 


wherever ſuch union does ſubſiſt, it produces a ſtate. 
Now a change of the civil conſtitution of a ſtate is a 
change of form in the ſtate. And this is ſometimes 
urged to prove, that a change of the civil conſtitution 
of a ſtate muſt be a change of the ſtate itſelf : becauſe a 
change of form is a change of eſſence. But the anſwer is 
obvious. A change of civil conſtitution is a change of 
the form of government in a ſtate, and not a change 
of the eſſential form of the ſtate itſelf, The ſeveral 
members of the ſtate, notwithſtanding the form of 
government is changed, ſtill continue to be bound by 
compact, as they were before, joyntly to purſue the 
purpoſes of civil union, and are ſtill parties in the com- 
pact, by which the ſtate was originally produced. 
From hence it follows, that a ſtate neither loſes any 
of its rights, nor 1s diſcharged from any of its obliga- 
tions, by a change in the form of its civil government. 


XV. When two ſtates unite themſelves into one Same ſorts 10 


by mutual agreement, ſo that the ſeveral parts or mem- of N 
mn A nate 


bers of each are admitted alike to the ſame or to ſimi— 


© Grot. ibid, $ VIII. ! Grot. I. II. C IX. SIX. 
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the other, and neither of them is deſtroyed, by this 
union. The members of each continue to be joyned 
to one another by ſocial compact, as they were from 
the firſt; and their original compact is only changed 
m part, it is not made void. The only change, that 
is made, conſiſts in enlarging the terms of this com- 
pact on each ſide, ſo that the members of each ſtate 
mutually receive the members of the other into the 
ſame body with themſelves. 


Since both ſtates thus continue in this united body, 


and neither of them ceaſes to exiſt; the rights and the 
obligations of both will remain, and will become the 
rights and obligations of the united body; that is, 
whatever rights belonged to each ſtate ſeparately, be- 
fore they were united, will afterwards be the rights of 
the collective ſtate; and the ſame obligations, that each 


ſtate was under ſeparately before, the collective ſtate 


will be under afterwards. 

In monarchies, whether they are abſolute or limit- 
ed, two ſtates may accidentally have the ſame head. 
But this unity of head does not joyn the two ſtates in- 
to one. Each ſtate was originally formed by a diffe- 
rent compact; and as long as no alteration is made in 
theſe compacts, either in whole or in part, the two 
ſtates will continue to be two diſtinct bodies. They are 
not made one merely by being in ſubjection to the 
ſame perſon : for he is called togovern each of chem as 
a diſtinct ſtate from the other; and the appointment of 
Him to govern them as two diſtinct ſtates cannot make 
them one. Neither has he by means of this appoint- 
ment an authority to unite them without their direct 
conſent: for he is appointed by each to govern it as 
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a diſtinct body; and ſuch an appointment cannot im- 
ply a power of joyning it to the other. 

Whilſt the ſame perſon thus governs two ſtates, 
one of them, as Grotius ſays, is not a province to 
the other, if he is called to govern each by two diffe- 
rent appointments; whether theſe appointments are 
made by diſtinct elections, or by the diſtinct laws of 
ſucceſſion, that are eſtabliſned in each. But if by being 
appointed to govern one he has an immediate right to 


govern the other, without the aid of any diſtinct ele- 


ction or any diſtinct civil law of the latter, then the 
latter is a province to the former. 

Though a number of ſtates ſnould have formed 
themſelves into a ſyſtem or aggregate body, in order 
to carry on and ſecure ſome particular purpoſe; it does 
not follow, that they are united into one ſtate. This 
union reaches no farther than the particular purpoſe, 
for which it was formed: and the ſeveral ſtates, after 
they are thus united, will continue to be as diſtinct 
from one another in all other reſpects, as they were 
before. Such an union does indeed diminiſh the in- 
dependency of each ſtate: becauſe, as far as the pur- 
poſes of it extend, each ſtate is no longer at liberty to 


chuſe and to act for itſelf without the concurrence of 


the others. But this diminution of independency, ſince 
it affects all of them equally, will not reduce any of 
them to the condition of provinces. 

» When a ſtate by the general conſent of the whole 
body divides itſelf into two or more ſtates, it does not 
ceale. All the members of it, before this diviſion was 
made, were united by a ſocial compact into one body; and 
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after it is made, all the members of each part continue 
to be united by the ſame compact. The diviſion only 
changes this compact in part and does not put an end 
to it. Before the ſtate was divided, the compact was 
ſo general, as to comprehend the individual members 
of all the parts: but in making the diviſion all the 
members of each part agree to make it leſs general 
and to include only themſelves in it. 

But if the ſocial compact, by which the whole ſtate 
was once united, is only changed in part, and is not en- 
tirely deſtroyed, when the ſtate is thus divided; the rights 
and obligations of the whole ſtate will remain. If theſe 
rights and obligations have not been diſtributed amongſt 
the ſeveral parts by ſpecial agreement, the rights muſt 
be enjoyed, and the obligations muſt be fulfilled by all 
the parts in common. 

XVI. Some qualities, which we uſually ſpeak of as 
if they belonged to a ſtate, are derived to it from the 
qualities of its individual members, and are ſaid to be- 
long to the ſtate, only becauſe many of its members 
are endued with them. Such qualities, as theſe, are 
variable; they may either be loſt or acquired, though 
the ſtate remains the ſame. 

The integrity or the valour of a ſtate are qualities 
of this ſort: the ſtate loſes its integrity, when the 


members of it become perfidious, and loſes its valour, 


when they become cowardly and effeminate. But by 
means of a continued ſucceſſion of members united in 
the ſame ſocial compact, the ſtate itſelf, when it is per- 
fidious and effeminate, is the ſame that it was before, 
whilſt it was faithful and valiant. 

The ſame thing happens in other ſocieties, that are 
continued by a ſucceſſion of different parts, as well as in 


Grot. I. II. C. XXI. FVI. 
civil 
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civil ſocieties: though the ſocieties continue to be the 
ſame, the qualities, which they derive from the quali- 
ties of their members, may be changed. The ſame 
ſociety, which is a learned one now, may hereafter be 
an illiterate one: the learning of the ſociety is only the 
learning of its members; it will therefore loſe this 


quality, whenever it is filled with illiterate members. 


Mankind are indeed very ready to claim a ſhare in the 
credit of their predeceſſors: and for this reaſon, in 
ſpeaking of any ſociety, of which we are members, we 
are apt to take in the whole compaſs of its exiſtence, 
and to call it a learned or a valiant ſociety; if its 
members in any former period of time have been 
poſſeſſed of theſe good qualities; though few or none 
of them ſhould be poſſeſſed of the ſame qualities now. 
But where the change has been made the other way, 
we ſeldom deceive ourſelves in the fame manner. 


When the ſociety, to which we belong, is become 


learned or valiant, we look no farther back than the 
preſent times in ſpeaking of it, and are apt to com- 
plain, if any one ſhould fo far impute the bad qualities 
of our predeceſſors to us, as to call it an illiterate, or 
an effeminate and cowardly ſociety, only becauſe it 
was ſuch in the time of ſome of our predeceſſors. 

We may reckon guile amongſt the other variable 
qualities of a ſtate. A diſpoſion to do harm belongs 
primarily to the individual members, and is no other- 
wiſe a quality of the body, than as the body derives 
this quality from its members. From hence it follows, 
that a ſtate cannot Juſtly be puniſhed now for any 
crime, that it committed in ſome remote period of 
time. Where there is no guilt, the law of nature does 
not allow any puniſhment to be inflicted. No puniſh» 
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ment therefore can juſtly be-inflicted upon a ſtate, af- 
ter none of the members of it, that committed the 
crime, are left; becauſe in reſpect of that crime the 
guilt of the ſtate ceaſes, as ſoon as theſe members are 
gone. | 1 
But the obligation of a ſtate to make repargtion- for 
the damage, that it has done, will continue, till repara- 
tion is made; though none of the perſons, who were 
concerned in doing the damage, remain in it. Guilt, 
as it is a perſonal quality, ceaſes with the perſons of 
the criminals and does not deſcend to their ſucceſſors. 
But the obligation to repare damage affects the goods 
of thoſe, who have done the damage, and conſequently 
deſcends to their ſucceſſors along with the goods. 

XVII. Nations, which are conquered in war by 2 


juſt war foreign enemy, are ſometimes reduced to provinces, or 
procuces if they continue to be diſtinct ſocieties, they are ſome- 


no effects 


times compelled to receive ſuch a form of civil go- 
vernment, or ſuch civil governours, as the conqueror 
thinks fit to impoſe upon them. Theſe are the effects, 
which conqueſt in war produces in fact, whether the 
war is juſt or not. But ſome of the planeſt principles 
of the law of nature will ſerve to ſhew us, that con- 
queſt in an unjuſt war produces no effects in right. 
Conqueſt is only the ſuppreſſing of a force, which is 
uſed againſt us, by the uſe of a ſuperiour force on 
our fide. But all unjuſt war is only the uſe of unjuſt 
force: and the law of nature gives no effects of right 
to unjuſt force, though it ſhould happen to be ſupe- 
riour to the force, which is oppoſed to it. 
We might perhaps find reaſon to determime other- 
wiſe upon this queſtion ; if there was any purely poſi- 


tive law of nations, by which all public wars, or how- 
ever 
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ever all ſolemn wars, were rendered externally juſt; as 


to their effects, and by which the captors might claim 

- whatever they can get into their poſſeſſion in ſuch 

0 wars, whether they are internally juſt or not. But we 
have already proved, that there is no ſuch law. And 

1 certainly the effects, which conqueſt even in an unjuſt 

þ war ſometimes produces in fact, may be accounted for 

© without ſuppoſing, that all nations have ever eſtabliſh- 

. ed ſuch a law by general conſent. The deſire of power 

f or of profit leads the conqueror to get whatever he can 

. into his poſſeſſion, and to keep whatever he has gotten. 

ls The vanquiſhed nation ſubmits to his will, becauſe it 

y is not able to make an effectual reſiſtance. And if 
neutral ſtates do not find, that their intereft is concern- 

a ed to ſtop the growing power of the conqueror, they 

or are not likely to hazard their own ſafety and the lives of 

Ce their members, by engaging in the quarrel of the van- 

0- quiſhed nation and affiſting it to repel or to throw off 

or his unjuſt uſurpation. Thus the ambition or the avarice 

s, of one party, the weakneſs of another, and the caution 

he of a third, will explane the events of conqueſt, with- 

es out ſuppoſing, that any purely poſitive law of nations 

n- has given the conqueror a right to dominion, has oblig- 

at, ed the vanquiſhed ſtate to ſubmit to him, and has re- 

* ſtrained all other ſtates from affording it relief. 

on XVIII. The ſame principles may be applyed to what ef- 

uſt conqueſt univerſally ; even though it is obtained in a ang may 

zi juſt war. We cannot fay, that a conqueror can have ſioned by 

* no right of civil dominion; merely becauſe he comes u 4 
in by force at firſt, and continues to hold his power Jar. 

es- by force afterwards. If he has ſuch a right ariſing 

A from ſome other 'cauſe, the law of nature will allow 

W. | 
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him to make uſe of force to ſupport it, when vany bp 
poſite force would otherwiſe hinder it from taking 
place in fact, and will not vacate the right merely be- 
cauſe it is thus ſupported. But we certainly may ſay, 
that no ſuch right can ariſe out of mere conqueſt. 
Though the law of nature allows either ſtates or indi- 
viduals to bring their rights into execution by force, 
when they cannot be brought into execution by any 
other means; yet this law does not produce any right 
out of mere force, though it happens to be luperiour 
to the force, which is oppoted to it. ** 

But where a war is juſt on the part of the con- 
queror, he has a right to require reparation of dama- 
ges; and he has a farther right to puniſh the nation, that 
did the injury, which occaſioned” the war, if this in- 
jury proceeded from any public malice or hurttul diſpo- 
imon. And though mere conqueſt could give him no 
right of civil dominion over the vanquiſhed nation, 
yet it may ſtill be a. queſtion; whether ſuch a right 
will not ariſe out of his right to obtain reparation and 
to inflict puniſhment. 

There is but little uſe to be made of ſome of the 
principal topics, from which Mr. Lock argues in this 
queſtion. He contends, that thoſe members of a ſtate, 
who do not actually concur in the wrong, which is 
gone by the governours of it, are neither liable to pu- 
niſhment, nor obliged to make reparation of damages; 
but that the puniſhment and the reparation ought of 
right to be confined to the governours, and to their 
direct and immediate aſſiſtants or abettors. As far as 
the members of a ſociety are to be puniſhed indivi- 


dually, we muſt neceſſarily grant, that this opinion is 


V. II P. 226. 
true. 
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true. But in reſpect of any puniſhment, which is in- 
flicted upon the body of the ſtate, and affects the in- 


dividual members no otherwiſe, than as they are parts 


of this body, and eſpecially in reſpect of the obla- 
tion to repare damages, the law of nations looks upon 
all the members of it as acceſſories to the acts of their 
conſtitutional governours, and as abettors of their in- 
juſtice. | 

Mr. *Lock contends farther, chat even thoſe mem- 
bers of a ſtate, who have directly concurred in the 


wrongs done by the civil governours of it, cannot for- 
feit the full property of their lands or other goods, 


either in the way. of puniſhment, or in the way of re- 


paration of damages: becauſe nature, which willeth 


as much as may be the - preſervation of children, 


has given their children a right to their land or other 


goods.“ But the law of nature, as we have ſeen in ano- 


ther e place, knows nothing of any ſuch indefeaſible 


right in children to inherit the lands or other goods of 
their parents. Or even if we were to ſuppoſe, that the 
law of nature has eſtabliſhed a right of inheritance, yet 
as long as the parent lives, the children' can have only 


an expectancy of ſucceeding to his goods, whether 


thoſe goods are moveable or immoveable : becauſe a 
right of inheritance is only a right of the heir to take 
ſuch goods, as the anceſtor leaves behind him at his 
death. Since the parent therefore will leave no goods 
behind him, if he has been juſtly diſſeized of them in 
his life-time, the childs right of inheritance will fail, 
that is, it will have no right to inherit any thing. Thus 
the childs right of inheritance can never be urged to 
prove that the parent cannot juſtly be diſſeized of his 
a See E. II. C. IX. XIII. oV. II p. 226. See B. I. C.VII.SIV. 
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goods, becauſe we muſt firſt prove, that the parent 
cannot be fo diffeized, before we can eſtabliſn the 
8 right of inheritance. 
-» But as no uſe can be made of thek principles, fo 
Ae no occaſion to uſe them, in ſhewing, that a 
conquerors demand to have his damages repared, will 
not be ' ſufficient to give him civil dominion over the 
vanquiſhed ſtate without the conſent of the people. The 
damages muſt be unuſually great, if the vanquiſhed 
ſtate is not able to ſatisfy the conquerors juſt demands 
m money, or in moveable goods, or in both together. 
And if it is able to make him reparation by ſuch pay- 
ments as theſe, he has no farther claim to any pro- 
perty in the lands of its members, and much leſs to 
any right over their perſons. | 

Mr. Lock indeed maintains, not day that the da- 
mages of an unjuſt war, will ſeldom be high enough 
to give the conqueror any demand upon the land of 
the vanquiſhed people, but that it is impoſſible for his 
juſt demands to amount to the value of, all their land. 


The calculation has ſomething very extraordinary in it, 


which makes it deſerve the readers notice. This writer 
ſets the whole amount of the damage, that can poſſibly 
have been ſuſtained by the conquering nation, at five 
years product of its land. For a war ſeldom conti- 
nues longer than five years, and if it ſhould have con- 
tinued longer, we cannot ſuppoſe the enemy to have 
deſtroyed the whole product of the land every year. 
But there are two general articles left out of this ac- 
count in the. firſt inſtance. A juſt war is ſometimes 
made to obtain reparation of damages, that have been 
done by the enemy before the war began: and theſe 

IV. II. p. 228. 


damages 


the war. And from whatever other juſt cauſe th@ war 
might begin on the part of the conqueror, he has a 
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damages are to be repared; as well as the damages, 
which the ſame enemy does by deſtroying the yearly 
product of the conquerors lands, during the couuſe of 


right to reparation, not only for the damages, which 
he ſuffers, but like wiſe for the expences, that he makes 
in it. Beſides theſe two general articles Mr. Lock 
has omitted numberleſs particular articles in this ac- 


count, which are included in the damages, that are 


frequently done in war. When Athens was deſtroyed 
by the perſians, Rome by the gauls, or Corinth by 
the romans; the loſs of five years product of the 
lands of the inhabitants would have born a very 
ſmall proportion to the loſs, which theſe ſtates had 
ſuſtained. Small ſtates conſiſt of little more than one 
capital city; and the damage, that is done to the ſtate 
by demoliſhing this one city, is almoſt irreparable. 
And when we are calculating the poſſible damages 
of a public war, in order to ſee what effects of right 
theſe damages may produce, we are to conſider not 
merely what is likely to happen to ſuch large ſocieties, 
as mankind are commonly united into at preſent, but 


what might poſſibly happen either in theſe, or in ſuch 


{mall ſtates, as ſubſiſted formerly, and as may ſubſiſt 
again, * Mr, Lock eſtimates the loſs of money or other 
treaſure of the like fort at nothing; for the value of 
them, he ſays, is fantaſtical and imaginary, nature has 
put no value upon them, and conſequently they are of 
no account by natures ſtandard.” It muſt be confeſſed 
here on the one hand, that the value of money is ima- 


ginary; and yet it would be contrary to the common 


r Vol. II. p. 228. | 
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„ 


ted by natures ſtandard 


INSTITUTES /OF- - Rl. 


ſenſe of mankind, to affirm on the other hand, that the 


law vf nature would not charge us with doing any da- 
mage to a nation, if we ſhould rob its mint or its treaſu- 
ry, becauſe the value of money is 1maginary. All the va- 
lue that any thing can have, muſt be imaginary, when the 
thing; itſelf is in its own nature of little on no real uſe. 
The. value therefore of money, conſidefed merely as 
metal, is imaginary ; becauſe little or no real uſe can 
be made of this metal. Bu if we wapld determine 
" Whether it is to be reckoned of any value, when eſtima- 
e muſt conſider, not only 
whether it has any real uſe in itſelf, but likewiſe whe- 
Liſter it has any rcal uſe at all. For the law of nature, as 
is relates to mankind, ſets a value upon whatever is of 
real uſc to the owner; whether its uſes are derived 
trom the nature of the thing itſelf, or from the labour 
of mankind, or ſrom their general conſent, or from 
any other aceident. A tranſparent ſtone or a maſs of 
yellow metal, are not fitted by nature to anſwer any 
beneficial purpoſes: thus far therefore they are worth 
nothing in natures account. If the owner ſhould be 
led by his own fancy to value either of them at the rate 
of twenty oxen, or of eighty quarters of wheat, this 
would be only an imaginary value; and the law of na- 
ture would take no notice of it, as long as this fancy 


Vas peculiar to himſelf, and no one elſe was led by the 


like fancy to rate them at the ſame vdtue with him, or 
at any value all: if he keeps the ſtone or the metal, 


they will be of no uſe to him; and if he is diſpoſed to 
part with them, no body will give him any thing for 
them, that will afford him any real benefit. But if man- 
kind in general have the ſame fancy, that he has, and 


are led. by 1 it to rate the ſtone or the metal as high as 
| he 
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he rates them, the value of them, though it is ſtill 
imaginary in its origin, becomes real, in the applica- 
tion of them to the purpoſes of human liſe, by this ac- 
cident of its being general. The jewell or the gold, if 
he keeps them, will do nothing towards anſwering the 
calls of nature; but if he is diſpoſed to part with them, 
the value, which mankind have agreed to ſet upon 
them, will enable him at any time to procure a dwell- 
N food, clothing, phy ſic, and whatever elſe he wants, 
in exchange for them. Beſides the lofs of money or 
other treaſure of the like ſort a nation may ſuffer much 
more damage in war, than the deſtruction of the bare 
product of its lands for as many years, as the war con- 
tinues. Goods, that have been manufactured, are of 
much more value, than the ſimple materials, out of 
which they were made. If the enemy has deſtroyed 
woollen or linnen cloth; we ſhould not eſtimate the da- 
mages done according to natures ſtandard, if we were 
to ſet them no higher than the original value of the 
wool or the flax, that was uſed in making the cloth. 
For nature in theſe and in other inſtances ſets a price 
upon the labour of the manufacturer: and the value of 
his labour is in moſt inſtances vaſtly greater, than the 
value of the original materials, as they came out of the 
hands of nature. Wool indeed is the immediate 
product of the live ſtock of the landholders, and not of 
the land itſelf. But Mr. Lock has omitted this whole 
article of live ſtock in his account : for certainly the 
damage, that is done in war to the oxen, horſes, ſheep, 
or other animals belonging to the members of a tate, 
is not included in the damage, that is done to the year- 
ly product of their land. Amongſt other goods, that 


are of more value, than the materials, out of which they 
are 
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are made, we may reckon ſhips of all forts and naval 
ſtores, houſhold furniture, inſtruments of huſbandry, 
and the tools and other neceſſary utenſils of manufac- 
turers and artificers. When timber, that was growing, 


is deſtroyed in war; the damage, that is done, does not 


come under the notion of a loſs of the yearly product 
of the land: timber is indeed the product of land, but 
not the yearly product of it: a war of one year may 
waſte the product of twenty or of forty years in timber. 
The plundering of a city, even though the buildings 
are not deſtroyed, will occaſion a farther damage to the 
ſtate, than the mere loſs of goods : the labour of its 
manufacturers will be ſtopped; and more than five 
years time may be neceſſary to bring them together 
again, and to ſupply them with materials and inſtru- 
ments for working. Add to all theſe the immediate 
damage, that is done to a ſtate by putting a ſtop to 
its foreign trade, and the conſequent damage, that it 
will ſuffer, if the trage, in which it was engaged, ſhould 
in the mean time take a different courſe and the ſtate 
ſhould wholly loſe it. After Mr. Lock has thus ſet the 
damages of war too low, he goes on to ſet the value of 
land as much too high. He rates the value of land at 


an hundred times the value of one years product: and 


conſequently, if one years product is worth three rents 
of the land, the land itſelf muſt be worth three hun- 
dred years purchaſe. Nay, what is ſtill more extraordi- 
nary, this is the value, that he ſets upon the reverſion 
of land : for he does not apply this calculation to ſhew, 


that the preſent poſſeſſors of the cannot be diſ- 
ſeized of it for damages done; but that the poſterity of 


the wrong - doers cannot be hindere 


on re-entering 
upon it at the death of their parents. e 
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Though it is very. unlikely, that a nation, which, is 


victorious in the end of a war, ſhould have ſuffered all 


theſe damages, in the courſe of it z yet certainly there 
is a poſſibility of its ſuffering ſo many of them, as may 
make the demand of reparation fall very little ſhort of 
the value of the enemys land. But ſuppoſe the value 
of the damages to be equal to the value of the land of 
the conquered people; yet the conquerors demand 


would give him no immediate right to civil dominion. 


The ſtare, that he has ſubdued, is at liberty to transfer 
its land to other purchaſers ; and if it can raiſe money 
enough by this means to pay for the damages, that it 
has done, the demand of the conqueror is at an end. 
Or if he ſhould ſeize upon the land for the reparation 
of damages done; the conquered people are not obliged 
to ſtay upon it and to ſubmit themſelves to his will: 
they may either continue united and ſeek a new habi- 
tation; or they may diſperſe by mutual conſent, and 
become members of any other ſocieties, that are will- 


ing to receive them. The diſtreſs of a ſtate, that hass 


done any great damages, and is compelled by conqueſt 
to repare them, may make it more eligible for the peo- 


ple to receive the conqueror for their "civi governour, 
than to try any other expedients; even though the de- 
mand of the conqueror for theſe damages ſhould not 


amount to the value of their lands. * Such a conſent of 
the people, though they are driven to 1t by diſtreſs, 


would be binding upon them: for it is not a conſent. 


that is extorted by unjuſt force: the conqueror was do- 
ing only what he had a right to do; and a conſent, 
which follows from the uſe of force, if the force was 
juſt, is binding. Thus conqueſt in a juſt war may be 


See B. I. C. VI. F XVI. 
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the remote occaſion of acquiring civil dominion; but 
che immediate cauſe of it is the conſent of the people. 
I ve carry the conquerors. juſt demand of repara- 
tion farther than this, and ſuppoſe, what is next to im- 
poſſible, that it amounts not only to the value of the 
land, but likewiſe to the value of the perſonal ſervice 
of the ſeveral members of the ſtate ; ſuch a demand 
might give him private deſpotiſm over the individu- 
als: but this right of the conqueror inſtead of produ- 
cing civil dominion, would put an end to the ſtate: the 
ſeveral members of it will thus become a family of 
ſlaves, but the collective body will not be a civil ſociety. 
To change this family of ſlaves into a ſtate, the con- 
queror muſt manumiſe them, and they muſt conſent 
both to form themſelves into a civil ſociety, and like- 
wiſe to accept of the terms, which he offers them, 
when they are thus united, of allowing him to have 
civil power over them, in return for the perſonal li- 
n. which he grants them. 

The puniſhment of a ſtate, like the puniſhment. of 
an individual, conſiſts in inflicting ſome evil upon it in 
order either to correct a; diſpoſition of doing harm, 
which has appeared from the harm, that it has already 
done, or to prevent the ſame diſpoſition from breaking 
out again in doing the like harm. Amongſt the ſcyeral 
ways of puniſhing a ſtate, ' Grotius, as we have already 
hinted, mentions the diſſolution of it. And there ſeems 
to be no room to doubt, but that a ſociety of men, 
who were united for better purpoſes, may poſlibly 

have ſhewn by their conduct, that, as long as they con- 
-. tinue to act with a joynt force, other ſtates can have 
no effect ual ſecurity againſt the harm, which they are 


* Grot. L. Il. C.XXI. v. See CI (XUE, 
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ſhould ever happen, we eannot reaſdnably doubt about 


the natural right of manländ in general, and of the 


neighbouring ftates in particular, who have been mote 
immediately injured; to diſſolve the union, from rn 
they have ſiffered harm already, and are hkely, if 
continues, to ſuffer thor; Or rather the ſocial on: 


pact will be diffolved Wfight'; When the Rate is thus 
become a band of rebhers: and we cannot teaforably 


queſtion, whether the law of nature will allow other 


ſtates to diſſolve à compact in fact, which the fame law 


has before diffolved i) right. - By-ſuch  puniſhmene 


as thus the conqueror, inſtead of acquiring eivil domi- 


nion over the ſtate; puts an end to the exiſtence of it. 
But if the individuals,” who were the tmembers of 
the ſtate before it was diflolved, continue to live near 
one another; they will have the fame opportunity of 
acting together, after the diffolution of the ſtare, that 
they had before. There is therefore no way of diffol- 


ving a ſtate effectually without infliting ſome puniſh- 


ment upon the individual members. But no puniſn- 


ment can juſtly be inflifted upon each of the members 


individually without diſtinction, unleſs all and each 
have actually aſſiſted, or have directiy and immedt- 
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likely to fuffer from the evil diſpoſition of the indivi- 
duals, who compoſe thut ſociety,” If ſuch a caſe as this 


arely concurred, in the general crime of the ſociety : 


the confent, which they have remotely and indireftly 
given to the acts of the public in the focial compact, 
though it obliges'all and each of them to repare the 


damages, that the ſociety does, will only make the 


whole body collecttvely and not the feveral members 


individually liable to „ The guilty mem- 
See C. IX. $ XIII: 
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bers, may hqweves. be deprived, of their hands 4 © 

thqugh the general property of; theſe / lands, if = 
ciety. ſubſiſted, would be; veſted in. the xiety when: 
the individual proprietoxa thus loſe them, ſo that the 
conqueror could not juſtly ſcize them and, make them 


his on by occupancy z yet this general claim of the ſo- 


ciety to all the lands. of its territory, that have n 


private, qwners, ceaſes, when. the ſociety is diſſolved: 
the conquering nation therefore may acquire property 
by occupancy in the lands, of which the guilty mem- 
bers are thus, deprived, and may grant theſe lands te 
new inhabitants, to colonies of huſbandmen, manufac- 
tuters, and artificgrs, or to the army, which it. emplay- 
ed in making the conqueſt. But no ſoveteign power 
over the ſtate, that was diſſolved, or over the innocem 
members of it, is acquired by this; means. Though the 
remaining inhabitants of the conquered country ſhould 
incorporate. into a civil ſociety with: the new. colony; this 
union is made by conſent z and neither the leader of the 
conquering army nor any one elſe can acquire civil 
power over: this new daa. — a further 2 of 
conſent. 

* Grotius ſays 3 has a 2 3 
has deſeryed ſuch a puniſhment, may be made a pro- 
vince to the natipn, that has ſubdued it, But our au- 
thor ſhould have ſhæwn, how a nation can conſiſtently. 
with the nature of a civil ſociety be reduced to the con · 
dition of a province without its own conſent. The weak» 
condition, that it has brought itſelf into by ſupporting. 
an unjuſt war, the diſtreſſes, that ariſe from being com- 
pelled to make reparation of damages to the conqueror. 


* See BIT, cu. $X1V SE N, VI: get C. 
IX $XUI 95 e 
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and from being farthercampelled, is the way of pubilh=" 
ment, to diſfnantle its towns, or ta give up its public 
; treuſure, or ĩts arms, or ics ſhips of war, may inducm 
1 the peopleto.conſertito become a province of the con- 
quering nation: but without' their conſent the - com-* 
queror has no right o make the yvanguiftied<ſtare 1 
ö province; becauſe he has no right to compel the pe- 
ple to abide by their ſocial compact, and to continue 

| united in one body. It will indeed de a bad alternative, 
6 


when the people muſt chaſe either to become a pro- 
vince; or to diſſolve their ftate by mutual conſent: But 
as they will always be at liberty to chuſe the latter part 
: of the alternative, the conqueror can never acquire any 
; right over them as a collective body of men without 
L their own conſent. © = 
| ? Upon the. whole, though private deſpotiſm may _ 
1 ariſe immediately out of damage done or out of pu- 
] niſhment inflicted, without the conſent of the individual, 
. who is brought into a ſtate of ſlavery ; yet civil deſpo- - 
| tiſm or ſovereign power over a ſtate cannot be pro- 
1 duced by the ſame cauſes without the conſent of the 
collective body of the ſtate. For the ſeveral parts or 
members of a ſtate, are kept together only by a com- 
* pact, in which none befides themſelves are parties. 
. And ſince a right to obtain reparation, where a ſtate \ | 
/ has done damage, or to inflict puniſhment, where it 
T has committed a crime, does not make the' perſon, who 2 
B has this right, whether it is an individual perſon or the 
2 collective perſon of another ſtate, a party in that com- 
— pact; his right to obtain reparation or to inflict 
s' puniſhment-cannot produce a right to infiſt, that this 
compact ſhall be obſerved, and that the members. af- . 


Y SeeB. I. C. XX. CIV. Ciel 
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fuch an artificial body ſhall continue to be united. 
"They are at liberty, notwithſtanding his right, to re- 
leaſe one another from their ſocial compact by mutual 
conſent: and when they have fo releaſed one another 
the notion of civil deſpotiſm becomes unititeNigible; 
becauſe che ſtate will then have ceaſed ro'exiſt, 
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THE END. 
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